Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



Ecan <^>cp7^. I 




HARVARD 

COLLEGE 
LIBRARY 



r 



cT^ifyh loo I 



A TREATISE 



ON 



1 COMMONS AND WASTE LANDS, 



WITH SPECIAL REFERENCE TO THE 



LAW OF APPROYEMENT, 



CHAELES 'l. ELTON, 






Late FeUow of QnuerCs College, Oxford, and of Lincoln's Inn, 

BarristenU-Law, 

AUTHOR OF « THE TENURES OF KENT." 



LONDON : 
WILDY AND SONS, 

LAW BOOKSELLEKS, PUBLISHERS, AND VALUERS, 
LmCOLlTB INN ABOHWAT, W.C. 

1868. 



^co^TjOH^ a 



oiiegfe Liibrary, 



. eninan W. Koee, 






) 



,-1 



? 



"I 



CONTENTS. 



CHAPTER I. 

RIGHTS OF COMMON GENERALLY. 

[Mvision of rights over land — Easements — Profits in alieno 
solo — Commons distinguislied from profits lying in 
render — Definition of Commons — Who may be Com- 
moners — Common by Custom —Grants to inhabitants, 
householders, and the like — Rights of Common not 
sustainable at law, how mentioned in the General In- 
closure Act — Profit d prendre not to be claimed by 
custom — Except by copyholders — ^Right of Common 
must be exercised on land of another — Owner's right 
of using the waste — -How distinguished from common 
— Extinguishment of common by unity of possession 
of possession — Right of common cannot extend to 
taking the whole product — Sole interests are not com- 
mons, though sometimes so called — Division of rights 
of common — Ordinary four-fold division more pro- 
perly applicable to common of pasture — Other divi- 
sions — Common appendant confined to common of 
pasture — Theory of Blackstone — Two-fold division of 
commons — Personal rights — Rights annexed to owner- 
ship of land — Doctrine of the Civil Law — How ap- 
plied by Bracton — Servitudes real and personal — 
Commons in gross and appertaining to land — Bracton's 
doctrine concerning real servitudes— Ambiguous use of 
the term appendant — Meaning of pertinens — Distinc- 
tion between common of pasture appendant and other 
rights of common . . . (page) 1 

a 2 



IV CONTENTS. 

CHAPTER II. 

COMMON OF PASTURE. 

Classification of rights of common according to their snbject- 
matter — Rights of Pasture — Legal meaning of the term 
— Pannage — ^Fish for maintenance — Rights of digging 
minerals and metals — Miscellaneous profits or wild pro- 
fits — Meaning of the term Estovers— Yaiietiea of com- 
mon of pasture — Commonable lands — Rights resem- 
bling common of pasture — Rights of pasture in wastes of 
manors — In shack-fields — In lot-meadows — Gated and 
stinted pastures — Cattle-gates — Lammas lands — Re- 
ciprocal rights of pasture — Old system of agriculture 
— Half-year lands — Common of shack — Common 
among neighbours — Common in open meadows — 
Shifting aUotments or doles — Origin of the system — 
Legislation concerning common fields — Stinted pas- 
tures defined — ^Fitzherbert's description — Cattle-gates 
— Sheep-heaves — Lammas lands described — Pasture 
belonging to bodies of inhabitants or freemen of a 
borough — No measure of levancy and couchancy in 
Lammas lands — Exclusion of the lord of a manor 
from pasture — Several pasture — Distinction between 
several pasture and common of pasture — Sometimes 
taken to be common of pasture appurtenant, or of 
shack, or in gross — Common of pasture cannot apper- 
tain to a house without land — Otherwise with stints 
and cattle-gates — Right of foldcourse — Sheep-walks- 
Distinguished from common of pasture — Foldage or 
freefold defined — Not properly a common of pas- 
ture ..... (page) 25 

CHAPTER III. 

* 

COMMON OF PASTUBE APPENDANT. 

Common of pasture appendant defined — Its origin — Ap- 
pendant to what land — For what period — Double 
limitation of time — Operation of the Prescription Act 



CONTENTS. V 

— Whether the common law rights of all free tenants 
in a manor may be claimed for land which is not ara- 
ble — Cannot be claimed for a house or cottage without 
land — ^By what cattle it must be used — Levancy and 
couchancy — Whether claimable for a number certain 
— Different definitions of levancy and couchancy — 
Common of pasture in open fields — On condition — 
Within certain periods — Distinguished from com- 
mon appendant— Can copyholders have common ap- 
pendant? ..... (page) 48 

CHAPTER. IV. 

COMMON OP PASTURE APPURTENANT, BECAUSE OP 
VICINAGB, AND IN GROSS. 

ommon of pasture appurtenant defined — How differing 
from common appendant — Must be claimed in respect 
of land— Distinguished from several interests in pas- 
ture, fold-course, and cattle-gates — Appurtenant rights 
of pasture either Simple or Reciprocal — Simple rights 
where found — Reciprocal rights in open fields — Alter- 
nate rights of pasture — Common of shack — Distin- 
guished from common because of vicinage— Common 
of pasture appurtenant how limited — By levancy and 
couchancy — By a number certain — Common sans nom- 
bre — Limitations of time and place — Conmion appen- 
dant and appurtenant in a Forest — Under what re- 
strictions. 

Common because of Vicinage defined — Its origin — Com- 
pared with common in open fields — Common of pas- 
ture appurtenant — Compared with common of shack 
— Said to an excuse for trespass — as in the nature of a 
right of common — May be established under the Pre- 
scription Act — Limitations of the right — Destroyed by 
inclosure of any portion. 

Oommon of pasture in Gross defined — Distinguished from 
real servitudes — Its origin — Various limitations of the 
right — Common in gross sans nombre — Distiuguished 
from separate interests in herbage and reserved mano- 



VI CONTENTS. 

rial rights — Who may prescribe for this right — What 
commons of pasture may be turned into commons in 

gross ..... (page) 62 

CHAPTER V. 

COMMON OF ESTOVERS. 

Common of estovers defined— Signification of the term — 
Bracton^s definition — Distinguished from other rights 
of estovers of freeholders — Of copyholders — Four kinds 
of estovers — Limitations of the common — Unlimited 
common of estovers — Extends only to certain, parts of 
the waste — May be taken in a forest — What kinds of 
wood may be taken — In what places — Common of 
estovers either appurtenant or in gross — Instances of 
the latter kind — Cannot properiy be appendant — Dif- 
ferent theories on this point — Opinion of Blackstone 
— Ambiguous use of term pertinens — Who may have 
common of estovers — In certain cases must be claimed 
for ancient houses only — In what manner the right 
must be used — Distinguished from separate interests 
of joint-owners of wood . . . (page) 82 

CHAPTER VI. 

COMMONS OF TURBARY AND PISCARY, 

Common of turbary defined — Origin of the term — Distinc- 
tion between the rights of taking turf and peat — As to 
green turi* — Extinction of the right in some parts- 
Similarity in its incidents to common of estovers- 
May be either appurtenant or in gross — Instances of the 
latter kind — Cannot properly be appendant — Different 
theories on this point — Various limitations of the right 
— When alienable by commoner — Does not extend 
through the whole waste — How the right must be 
used — Distinguished from separate interests in the 
soil — In certain cases must be claimed for ancient 
houses only. 

Common of piscary defined— May be either appurtenant or 






CONTENTS. VU 

in gross — Origin of the right — ^Usual limitations — Sale 
of fish taken — Exists only in private rivers — Public 
common of fishery — Separate fisheries — In certain cases 
must be claimed for ancient houses only . (page) 95 

CHAPTER VIT. 

COMMON OF DIGaiNG AND MISCELLANEOUS PROFITS. 

Common of digging defined — Similar in its incidents to 
commons of estovers and turbary — May be appurte- 
nant or in gross — Its origin — Profits, how to be used 
— Usual subjects of the right — Cannot be taken by 
custom — ^Except in certain cases by copyholders — Rights 
of public on the foreshores — Rights of common often 
confounded with separate interests in the soil — Cus- 
tomary modes of taking minerals — Mendip custom — 
Legality of Cornish custom of tin-bounding — Not a 
right of common — Definition of the custom — Similar 
customs in Devon and Derbyshire — How distinguished 
from commons of digging — Other commons — Rights 
of taking brushwood and herbage of wastes for fuel — 
Rush-cutting — Common of fowling — These rights simi- 
lar in their incidents to the commons of estovers and 
turbary ..... (page) 108 

CHAPTER VIIL 

EXTINGUISHMENT OF RIGHTS OF COMMON. 

Rights of common extinguished in many ways — Modes of 
destruction enumerated — 1. By unity of possession — 
Exceptions to the rule — Common appendant — Com- 
mon of shack — Other rights of common — Suspension 
of commons — Extinguishment of common in gross — 
Unity must be complete — Revival of the right in cer- 
tam cases — ^Rule as to unity occasioned by act of law 
— 2. By severance from the commoner's land or tene- 
ment — General rule — Exception of common of pasture 
appurtenant for a number certain — Application of rule 
to commons of estovers, turbary, and other profits— 3. 



Vlii OONTBNTS. 

By release — 4. By non-user — ^Reasons for gradual loss 
of rights of common — Old authorities as to extinguish- 
ment of commons by non-user — Rule of the civil law 
— Opinion of Fleta — Modem authorities on the point 
— Non-user may be evidence of abandonment — 6. By 
destruction of the commoner^s estate — Dissolution of 
corporations — Enfranchisement of copyholds — How 
treated in equity — Provisions of the Copyhold Acts — 
6. By alteration of the commoner's tenement — De- 
struction of common of estovers or turbary when com- 
moner's house is destroyed — Otherwise with common 
of pasture — General principle — ^What is evidence of 
abandonment — Importance of question in wastes near 
large towns — Conversion of pasture into building 
ground — 7. By exhaustion of the product subject to 
common — General rule . . . (page) 119 



CHAPTER IX, 

EXTINGUISHMENT OF BIGHTS OF OOMMON. 

(Continued.) 

Extinguishment by Act of Parliament — Temporary suspen- 
sion of commoners* rights — Local Inclosure Acts — The 
Bedford Level — ^The West Riding — General Act for 
regulating open fields — ^Lord Worsley's Act — Local 
Acts to confirm agreements — General Inclosure Act, 
1801— General Inclosure Act, 1846 — What lands are 
subject to its provisions — What lands excepted — Allot- 
ments for public purposes — Present law of approve- 
ment — Open spaces near large towns — ^Reports of Select 
Committee of 1865 — Proposed repeal of the Statute of 
Merton — Metropolitan Commons' Act, 1866 — Compen- 
sation to commoners and owners of wastes, how 
assessed — Special customs authorising inclosures — In 
wastes, for building purposes — In open fields — Inclo- 
sures by mutual agreement — ^By encroachment — By 
approvement , , , , (page) 149 



CONTENTS. ix 



CHAPTER X. 

THE STATUTES OP APPROVEMENT. 

i^reat number of approvements in early times — ^Disuse of 
the system — Revival in the present century — Claims 
of commoners in the neighbourhood of large towns — 
Statute of Merton — Whether declaratory of the com- 
mon law — Statute of Westminster 2, c. 46 — Statutes 
confirmed by 3 & 4 Edw. 6, c. 13 — Ancient practice in 
cases of approvement — Lord Coke's opinion — Modem 
authorities — Who may approve — Every owner of the 
soil may approve in certain cases — Inclosure by a 
grantee from the lord — By tenant 'pur autre vie — In 
what waste lands approvements may be made — Against 
what rights of common — Against tenants and neigh- 
bours — Application of Statute of Westminster 2, c. 46 
— These statutes apply only to common of pasture — 
Common of pasture appendant — Appurtenant — Appur- 
tenant «an« nombre — Appurtenant and created by grant 
Opinion of Bracton— Of Lord Coke — Common of pas- 
ture in gross — Opinion of Fitzherbert— Common in 
gross scms nomhre — For a certain number of cattle — 
Common of pasture because of vicinage — How approve- 
ments are made — Disturbance of fences — Opposition 
to approvements in reign of Edward 6 — Statute of 
Merton confirmed — Owner's right of building on the 
waste — Construction of Statute of Westminster 2, c. 46 
— Opinion of Lord Coke — Modem authorities . 

(page) 170 

CHAPTER XL 

APPUCATION OP THE STATUTE OP MERTON TO COPY- 

HOLDERS. 

LPS copyholders within the Statutes of Approvement ? — 
Not denied until recently — Lord's power not derived 
from special custom, but from common law — Special 

a 5 



X CONTENTS. 

customs to inclose for building purposes — Eights of 
lords of manors over the soil of the waste — Construc- 
tion of Statute of Merton — Of Statute of Westminster 
2, c. 46 — Construction of early statutes — General rule 
— Origin of copyholder^s rights — Opinion of Bracton— 
Of Fleta — Modem authorities — Separate interests in 
herbage — Approvement allowed against copyholders 
at law — In equity — Case of Arhtt v. Ellis — No inclo- 
sure where copyholders are joint-owners of herbage. 

(page) 209 

CHAPTER XII. 

INCLOSURES AGAINST MINOR RIGHTS OF COMMON. 

Inclosures against minor rights of common — Not allowed 
under Statute of Merton — Difference in nature of com- 
mon of pasture and other commons — Inclosures against 
common of turbary — Against common of estovers — 
Origin of minor rights of common — Variations in their 
extent — Limitation to certain places in wastes — Inclo- 
sures in other portions of same wastes — Conmion to be 
taken by view and delivery — By assignment of lord 
or bailiff — In convenient places — Customary rights of 
copyholders — Commons exerciseable over the whole 
waste — Commons in gross — By grant — By prescription 
Commons appurtenant — Right of inclosure in certain 
cases — Reserved rights of lord — Appurtenant rights of 
copyholders — Customary inclosures against common of 
turbary appurtenant — Against similar rights — Inclo- 
sures against common of pasture — In wastes where 
other commons may be taken — Summary, (page) 226 

CHAPTER XIII. 

INCLOSURES BY SPECIAL CUSTOM. 

• 

Customary powers of inclosure — Distinguished from ap- 
provements — Creation of new copyholds — General 
nature of these customs — Whether approvements can 
be made where they exist — Where such customs pre- 
vail — In vicinity of London — In northern counties — 
In Somersetshire— In royal forests — Mode of making 



CONTENTS. XI 

customary inclosures — Unlimited customs are void — 
Consent of homage — Copyhold Act of 1841 — How cus- 
tomary court is summoned — Due notice to tenants — 
Of whom courts composed — The homage — Constitution 
of Court-baron — Of customary courts — Duty of homage 
jury — Whether freeholders are bound by verdict — 
Freeholders when summoned to customary court — 
Special customs — Homage jury, how selected — "Whether 
unanimous verdict required — Verdict by majority — 
Authority of steward in customary court — In making 
inclosures — To whom inclosed land may be granted — 
Special customs — To strangers — To copyholders of 
manor — Customary inclosures by tenants — Special 
customs . . . . . (page) 254 



CHAPTER XIV. 

RIGHTS OF THE PUBLIC OVER WASTE LANDS, 

Alleged dedication of certain wastes to the public — General 
rule as to commoners — And strangers — At common 
law — Easements which prevent inclosures — Rights of 
way— Of exercise and recreation— Of rural sports — 
Such easements annexed to ownership of land, or held 
in gross — Rights of inhabitants of the latter class — 
Doctrine of the civil law — Useful easements — Ease- 
ments voluptatis causd — Right of prospect and frontage 
— Doctrine of our own law — Necessary easements — 
Right of roaming about — Right of prospect — Of exer- 
cise and recreation — Claimed under custom or grant — 
Not by prescription — Customs in favour of inhabitants 
— Of dancing on village-greens — Of playing at all rural 
sports at all times — Of playing at all lawful sports at 
all reasonable times — Of holding races on a certain 
day in the year — Town-greens and village-greens — 
Qrants to inhabitants — To trustees for benefit of in- 
habitants — Village-greens distinguished from corpora- 
tion-lands used for recreation — Claim of general public 
to take recreation on manorial wastes — No presump- 
tion of abandonment of private rights — Public has no 



xil CONTENTS. 

such general easement at common law — Whether by- 
custom — Rights claimed on sea-shore — Customs must 
be local — Confined to certain <jlass — Claim by all in- 
habitants of England — By all persons coming to a cer- 
tain place — Evidence necessary for local custom — Open 
and continuous user by public — Whether evidence of 
intent to dedicate — Difference between rights of way 
and rights of roaming about— Argument from nature 
of property in wastes — Rights of owner of soil where 
herbage belongs to others — Case of Dyce v. Hay — Ser- 
vitus spatiandi — Surrender to use of public — Corpora- 
tion lands — Result of Cases — Grant to trustees for 
public benefit — ^Metropolitan Commons Act, 1866 — 
Report of Select Committee on Open Spaces — Conclu- 
sion ..... (page) 281 

Appendix . ... (page) 302 

Index ...... (page) 313 



LIST OF CASES. 



V. Weekly, 286 

's case, 285 

Dickman v. 46 

ood's case, 217 

¥s, Cooper v. 143 

;i Dyer, 47), 65, 72, 73 

(1 Dyer, 339), 169 

(3 Dyer, 316), 73 

rGodb. 4), 135 

(Godb. 182), 117 

(4 Leon 41.), 192 

(12 Mod. 648), 135 

abe V. Shore, 36 

ard, Bailey v. 2 

, Crudworth v. 222 

Lghtv. Gill, 113 

V. ElHs, 143, 246, 247, 

259 

gton V, Fawkes, 222, 

2l V. Steere, 92, 105, 

i\ V. Venn, 105 

jll V. (Lord) Falmouth, 9 

V. Wilkinson, 9 

?n. V. Chambers, 293 

m. V. Doughty, 284 

;n. V. Mathias, 112, 113, 

jn. V. Parmeter, 110 
;n.v. Wall, 112 
d, Jordan v. 125 
V, Bellingham, 237 



Bacon v. Palmer, 75, 76 
Badger v. Ford, 125, 140, 212, 

248, 263 
Bailey v. Appleyard, 2 
Bailey, Keppel v. 94, 111, 

115 
Baily v. Stevens, 94, 109, 111 
Barrett, Smith v. 279 
Barrington's case, 69, 94, 126 
Barkley v. Evet, 167 
Barnard, Smith v, 70 
Barnes, Robins v. 2 
Basset v, Maynard, 93 
Bateson v. Green, 212, 226, 

233, 234, 242, 247, 262, 269 
Bath & Wells Bp., Hippisley 

V. 112 
Beadsworth v, Torkington, 

37, 42, 80, 92, 105 
Bean v. Bloom, 117 
Bechenowe, Sharps v, 46 
Beddingfield, Delabeere v. 167 
BeU V. Warden, 287 
Bellingham, Ayray v. 237 
Benet v. Mouse, 41 
Bennet v. Reeve, 22, 48, 57, 

58, 60, 78 
Benson v. Chester, 6, 37, 38, 

44, 52, 53, 68, 79, 80, 103, 

130, 193, 226, 263 
Biddlecombe v, Kervell, 25 
Bland v. Lipscombe, 105 
Bloom, Beau t;. 117 



XIV 



LIST OP CASES. 



Blewett V. Tregonning, 2, 7, 

109, 110, 286 
Blundell v. Catterall,110, 289, 

293 
Bostock, Sherborn v, 291 
Boulcott V. Winmill, 212, 255, 

262, 266, 278 
Bowsall, Smiths. 56, 121, 122 
Boyes, Jeffries v. 37, 39 
Bradshaw's case, 121 
Bradshaw v. Eyre, 9, 49, 123, 

125, 126, 127, 139 
Bra/s (tenants) case, 70 
Brenton, Rogers v, 110, 112, 

113, 114,217,232 
Bristol V. Morgan, 110 
British Museum (trustees) v. 

Finnis, 292 
Broadrig's case, 30 
Broker, Russell v. 85, 93 
Bromfield v. Kirber, 71, 73, 

75, 153, 188 
Bromsgrove, How v. 223 
Brooks, Harding v. 76, 201 
Brownlow, Pate v. 188 
Brown v. Tucker, 87, 101, 105, 

142 
Bluster's case, 138 
Bunn V. Channen, 81, 128 
Burgess, Incledon v. 110 
Burges, Stamford v. 45, 64, 79 
Burnett, Cremer v. 139 
Butts, Stile V. 110 
Butler, Monk v. 53 
Butler, Pretty, v. 63 
Byers v. Lake, 143 

Caesar, Mason v, 203 
Campbell, Squire v. 285 
Cantwell v. Church, 202 
Carlisle v. Wilson, 222 
Carpenter, Lowe v. 169 
Carr v. Foster, 137 
Carr v. Lambert, 145, 146, 

148 
Carr, Roberts v. 292 
Cartwright v. Drop, 167 



ICatterall, Blundell v. 110, 
( 289, 293 
Cave, Musgrave v. 11, 42, 46, 

48, 58, 60, 64 
Chambers, Att.-Gen. v, 293 
Chambury, Holder v. 222 
Chandler v. Melland, 58 
Channen, Bunn v. 81, 128 
Chapman v. Cripps, 262, 292 
Chauner, Walter v. 58 
Cheedley v. Miller, 37, 68 
Cheeseman v. Hardham, 30, 

52, 56, 66 
Chester, Benson v. 6, 37, 44, 

52, 53, 68, 79, 103, 130, 193, 

226, 263 
Chick, Pitt v. 41 
Chorley, Regina v. 136, 144 
Church, Cantwell v. 202 
Clark V. Tinker, 73, 74 
Clarke, Tyssen v. 255, 269, 

276 
Clarkson v. Woodhouse, 63, 

98, 147, 235, 276 
Clay, Wentworth v, 255, 258^ 

266, 273 
Clayton V. Corby, 103, 109, 111 
Clements v. Lambert, 126 
Clerke, Hincks v. 37 
Coates V. Warner, 117 
Cobham v. White, 68, 79 
Cole V. Foxman, 56, 130 
Coleman, White v. 37, 42, 80, 

82, 92, 104, 142 
Collier, Thirveton v. 274 
Compton, Silway v. 167 
Constable v. Davenport, 167 
Constable v. Nicholson, 7, 36, 

80, 110 
Conyers v. Jackson, 30 
Cooke, Gerard v. 285 
Cooper V. Andrews, 143 
Cooper V. Marshall, 183, 203 
Cope, Glover v. 215 
Corbet's case, 30, 52, 56, 64, 66 
Corby, Clayton v. 103, 109, 

111 



LIST OP CASES. 



XV 



rd, V. Wingfield, 42, 80, 
>, 107, 142, 143 
T, Goe V. 185, 248 
itry, case of, 4, 39, 63, 
104 

im V. Slack, 63 
K Glue, 293 
North V. 41, 52, 62 
h V. Wilmot, 169 
er V. Burnett, 139 
well v. Ward, 107, 110 
»s. Chapman v. 262, 292 
ite V. Morris, 218 
^ey, Kitson v. 45 
ther V. Oldfield, 59, 62, 
), 217 

ivorth V. Ardem, 222 
ington, Hayward v. 101, 
J, 106 
)n V. Lomas, 187 

Fowler v. 7, 130 
ys case, 40 
2l V. Hertford, 232 
nport, Constable v. 167 
r's' case, 118 
es V. Williams, 6, 37 
ison, Doe v. 257 

V. Watts, 217 

Spooner v. 45, 64, 80, 
3 

, Jarvis v. 292 
beere v. Beddingfield, 
167 

ens V. Shaw, 110 
man v. Allen, 46 
7. Davidson, 257 
t;. Kemp, 239 
i. Thomson V. Pearce, 112 
m V. Hunter, 138 
htv, Att.-Gen. v. 285 
tU, Schwinge v. 255, 262. 
2 

rlas V. Kendal, 94 
V', Drake v. 153, 188 
', Cart Wright v. 167 
y V, Kent, 45, 80, 81, 128 



Drury v. Moore, 212, 263, 264 
Duberley v. Page, 109, 110, 

183, 208, 212, 213, 220, 228, 

255, 259, 261 
Dimcombe, Pochin v. 35 
Dunraven (Earl) v. Llewellyn, 

51, 60, 62, 63 
Dunstan v. Tresider, 42, 143 
Dyce V. Hay, 284, 294 

Eastoff, Hamerton v. 187 

Edgerley v. Price, 167 

Edwards, Lee v. 138, 139 

Elliot, Heath v. 73 

Ellis, Arlett v. 143, 203, 211, 
212, 223, 236, 241, 245,255, 
259 268 

Ely (Dean & Ch. of) v. War- 
ren, 96, 102, 109, 146, 230 

Emerton v. Selby, 52, 53, 56, 
145 

Etteridge, Miles v. 130 

Evett, Barkley v. 167 

Exeter (Earl) v. Smith, 39 

Eyre, Bradshaw v. 9, 49, 123, 
125, 126, 127 

Falmouth (Lord) v. Arundell, 9 
Farmer v. Hunt, 135, 191, 229 
Fawcett v. Strickland, 102, 
118, 147, 222, 228, 230, 249, 
252 
Fawkes, Arthington v, 222, 

223 
Fawnt, Unwin v. 167 
Feverel, Smith, v. 63 
Fielding v. Wren, 45, 64 
Filewood v. Palmer, 222, 

223 
Finnis, British Museum (trus- 
tees) V. 292 
Firmans, Garth v. 64, 75 
Fisher, Tinnery v. 5 
Fisher v. Wren, 59, 62, 83, 

99, 217, 233 
Fitch V. Rawlings, 7, 291 
Fitzpatrick, Eobinson v. 292 



XVI 



LIST OP CASES. 



Flowerdew, Heveningham, v, 

45 
Folkard v. Hemmett,212, 242, 

255, 257, 261, 263 
Ford, Badger v. 125, 140, 212, 

248, 263 
Foster, Carr v. 137 
Fowler v. Dale, 7, 130 
Fowler v. Seagrave, 217 
Fox V. ShrewsDUiy, 167 
Foxman, Cole v. 56, 130 

Games, Hughes v, 212, 255, 

257 
Qardiner, Hanson v. 223 
Garth v. Firmans, 65, 75 
Gatewood's case, 5, 7, 83, 91, 

99, 104, 117, 130, 151 
Gatewood, Smith v, 5, 7, 130 
Gawen v. Stacy, 78 
Gerrard v. Cooke, 285 
Gibson, Townley v, 257 
Gill, Arkwright v. 113 
Gladstone, Salisbury (Mar- 
quis) V. 233 
Glascock V. Peche, 83 
Glover v. Cope, 215 
Glover v. Lane, 183, 184, 185, 
186, 187, 188, 190, 195, 212, 
213, 214, 221, 225, 243 
Glue, Cox V. 293 
Goe V. Gother, 185, 248 
Goodier, Terry v. 218 
Goodtitle, Mellingtonv. 28, 35 
Gosnell, Stebbing v. 83 
Grant v. Gunner, 22, 89, 97, 
99, 100, 183, 185, 189, 202, 
217, 222, 225, 231, 441, 242, 
244 
Granville (Eail) Hilton v, 

234, 242, 248, 262 

Green, Bateson v. 212, 226, 

233, 234, 242, 247, 264, 268 

Green, Rotherham v. 123, 130 

Grimstead v. Marlowe, 5, 7, 

83, 91, 99, 104, 109, 110 
Grobham v, Hewlett, 117 



Groome, Pratt v. 31, 35 
Grymes v. Peacock, 48, 65, 

99, 126, 139, 217 
Gullet V, Lopes, 73, 76 
Gunner, Grant v, 22, 89, 97, 

99, 100, 183, 185, 189, 202, 

217, 222, 225, 231, 241, 242, 

244 

Haley, case of, 70 
Hamerton v. Eastoff, 187 
Hamerton, Nevil v. 207, 208, 

268 
Hampstead, Langhom v, 275, 

277 
Hanson v. Gardiner, 223 
Hardham, Cheeseman v, 30, 

52, 56, 66 
Harding v. Brooks, 76, 201 
Hargreaves, Scholes v, 52, 56, 

146 
Harpur, Tidderton v, 49 
Harrington, Smith v. 215 
Harrison, Saunderson v. 11 
Harslop, Leniel v. 45, 62, 

64 
Hawkes v. Molineux, 31 
Hayward v. Cunnington, 101, 

103, 106 
Hay, Dyce v, 284, 294 
Heath v. Elliott, 73 
Hemmett, Folkard v. 212, 

242, 255, 257, 261, 263 
Hermitage, Rex v, 125, 135 
Hermitage, Spilman v, 93, 

282 
Hertford, Daniel v. 232 
Heveningham,Flowerdewt;. 45 
Hewlett, Grobham v. 117 
Heydon's case, 235 
Hickman v, Thome, 66, 67, 

153, 188 
Hill, Muskett v. 109, 111, 

115 
Hill, Portland (Duke) v. 25, 

74, 110, 117, 118 
Hilliard, Jason v, 53 



LIST OF CASES. 



XVU 



V, (Earl) Granville, 
242, 248, 262 
, Gierke v. 37 
. Pepys, 45 

ley V. Bp. Bath and 
£, 112 

, Wright V, 4, 37, 104 
y V, Lamb, 53 

V. Chambnry, 222 
jshed V. Walton, 67 
3 v. Seller, 285 
LS V. Robinson, 219 
lurch, Rex v., 257 
8 V. Robins, 10, 40, 41, 

03, 188, 219, 226, 270 
i's case, 93 

Bromsgrove, 223 

Strode, 67 
Imith V, 71-75 
Rex V. 74 
J V. Games, 212, 255, 

nson V. Jackson, 62 
nson, Whitelock v, 52, 
6, 146 
Farmer v. 135, 191, 

, Dorson v, 138 

, Marsham v, 126, 138, 

gdon (Earl) v, Mount- 

103, 111 

son, Poole v., 292 

nv. Burgess, 110 
Pawletv. 222 
, Soane v, 187 
, Withers v. 43 
Mounsey v, 285, 288 
Mann, 6, 8, 34, 38, 44, 

4, 97, 263 

V, Stocker, 113 

I, Conyers v. 30 
I, Hutchinson v. 62 
I, Miller v. 35 
^ Read, 49, 122, 125 



James, Tinteney v, 39 
James v. Tutney, 39 
Jarvis v. Dean, 292 
Jason V. Helliaxd, 53 
Jeffries v. Bo;^es, 37, 39 
Jenkin v. Vivian, 70 
Jodrell, Revell v, 6, 38, 103, 

135, 220, 257 
Johnson, Millechamp v, 286 
Johnson v. Nonis, 44, 45 
Johnson, Scambler v. 53 
Johnson v. Wyard, 111 
Jones v. Richards, 45, 64, 233 
Jones V. Robin, 71, 74 
Jones V, Williams, 239 
Jordan v, Atwood, 125 

Kemp, Doe v, 239 
Kemp, Smith v. 107 
Kennck v, Pargeter, 40, 226 
Kent, Drury v. 45, 80, 81, 

128 
Kent (Earl), case of, 11 
Keppel V. Baily, 94, 115 
Kerwell, Biddlecombe v, 25 
Kimp ton's case, 123, 130 
Kingswell, Worledge v. 9, 49, 

126, 139, 140 
King, Whiteman v. 31 
Kirber, Bromfield v. 71, 73, 

75, 153, 188 
Kitson V. Cropley, 45 
Knight, Padwickv. Ill 
Kniverton, Piggott v. 167 

Lade v. Shepherd, 292 
Lamb, Hockley v. 53 
Lambert, Carr v, 145, 146, 

148 
Lambert, Clements v. 126 
Lancaster, case of, 70, 87 
Lane, Glover v. 183, 186, 190, 

195, 212, 221, 225, 243 
Langhom v, Hampstead, 275, 

277 
Lake, Byers v. 143 
Lake v. Plaxton, 212, 255 



xvm 



LIST OF CASES. 



Leech v. Widsley, 66 
Lee V. Edwards, 138 
Lees, Sanderson v, 295 
Leicester Forest, case of, 70 
Leman, Minet v. 257 
Leniel v. Harslop, 45, 52, 

64 
Lethbridge v. Winter, 292 
Levered v. Townshend, 218 
Llewellyn, Dunraven (Earl) 

V. 51, 60, 62, 63 
Lloyd V. (Lord) Powis, 8 
Lloyd, Rex v. 292 
Liford's case, 94 
Lipscombe, Bland v. 105 
Lockerley, Rex v. 35 
Lomas, Curson v. 187 
London (Bp.),case of, 67, 118, 

122, 153 
London (Bp.) v. Rowe, 255 
Lonsdale (Earl), Rigg v, 11, 

28, 35, 118 
Lopes, Gullet v. 73, 76 
Lowre, Patrick v. 56, 145 
Lowe V. Carpenter, 169 
Lucy, Peers v. 2 
Luttrell's case, 105, 142, 143 
Lynn Regis v, Taylor, 111, 

112 

Magd. ColL, Oxon, case of, 

167 
McDonnell's case, 105 
Maitland, Willingdale v, 5, 

88,91 
Mallorie, Procter v, 181, 184, 

200, 214 
Manneton v. Trevilian, 53 
Mann, Ivatt v. 6, 7, 38, 44, 

45, 64, 97, 263 
Manning v. Wasdale, 2 
Marlowe, Grimstead v, 5, 7, 

83, 91, 99, 104, 109 
Marshall, Cooper v. 183, 

203 
Marsham v. Hunter, 126, 138, 

141 



Martin, Maxwell v, 102, lOfl, 

110, 230,239 
Mary's case, 167, 218 
Mason v. Csesar, 203 
Mason, Rowles v, 46, 110, 118 
Mathias, Att-Gen. v. 112, 113, 

114 
Maxwell v, Martin, 102, 109, 

110,230,239 
Maynard, Basset v, 93 
Meadows v. Patherick, 167 
Melland, Chandler v. 58 
Mellington v. Goodtitle, 28, 

35 
Mellon, Stables v. 5, 7, 42, 92 
Mellor V. Spateman, 5, 37, 79, 

80 
Mellor, Staples v. 31, 36, 37, 

42,80 
Merrywether, Rugby (trus- 

teesj V. 292 
Metcalf V. Roe, 35 
Metrop. Bd. Works, Tulk v, 

301 
Miles V. Etteridge, 130 
Millechamp v. Johnson, 286 
Miller, Cheedley v. 37, 68 
Miller v. Jackson, 35 
Miller v. Walker, 37, 43, 80 
Minet v. Leman, 257 
Molineux, Hawkes v. 31 
Monk V, Butler, 53 
Moor, Zouch v. 188 
Moore, Drury v, 263, 264 
Moore v. Rawson, 136, 143^ 

144 
Morgan, Bristol v. 110 
Morris, Crogate v. 218 
Morse v, Webb, 21, 55, 123, 

129 
Mounsey v. Isnay, 285, 288 
Mountjoy, Huntingdon (Earl) 

V. 103, 111 
Mouse, Benet v. 41 
Moxhay, Tulk v. 285 
Musgrave v. Cave, 11, 42, 45, 

48, 58, 60, 64 






LIST OF CASES. 



XIX 



:ettt;. Hill, 109, 111, 115 
enden, Stonesby v, 63, 



m's case, 9, 49, 122 

1 V. Hamerton, 207, 208, 

d 

port Marsh Trustees' case, 

,91 

olson. Constable v. 7, 36, 

, 110 

is, Johnson v. 44, 45 

h V. Cox, 41, 52, 62 

h, Potter V. 39, 41, 53, 

3, 220, 226, 270 

h's case, 59 

tiwick V. Stanway, 212, 

5, 263 

t\ Webb, 45 

Alresford, Rex v, 107 
eld, Crowther v. 59, 62, 
3,217 

Sandys v. 126, 139 
ray t?. Orme, 5, 130 

dcke V. Kjiitrht, 111 

, Duberley v, 109, 110, 

1, 128,183,212,213,255, 
9,261 

2, Wheatland v. 39, 226 
V. Skinner, 1 37 

er. Bacon v. 75, 76 
ler, Filewood v. 222, 
223 

2ter, Kenrick v. 40, 226 
leter, Att.-Gen. v. 110 
r V. Thomas, 37 
»n V. Utbert, 203 
»n, Yarmouth Bailiffs v. 
7 

Brownlow v. 188, 226 
Brick, Meddows v. 167 
ck V. Lowre, 56, 145 
ck, Stubbs V. 187, 188, 
5, 214 
et V, Ingres, 222 



Peacock, Qrymes v. 48, 55, 

99, 126, 139, 217 
Peardon v. Underbill, 85, 102, 

109, 118, 147, 148, 191, 

230, 252 
Pearce, Doe d. Thomson v, 

112 
Pearcy, Wells v. 73 
Peck V, Wirrall, 73 
Peers v. Lucy, 2 
Pembroke (Earl) case of, 92, 

93, 106 
Penny, Valentine v, 98, 103, 

106 
Peppin, Shakespeare v. 110, 

177, 185, 196, 208, 220, 

244, 250 
Pepys, Hind v, 45 
Pigot, Sury v. 2, 18 
Piggott V. Kniverton, 167 
Pitt V, Chick, 41 
Plaxton, Lake v. 212, 255 
Pochin V. Buncombe, 35 
Poole V. Huskisson, 292 
Porter, Sacheverel v. 62, 63 
Portland (Duke) v. Hill, 25, 

74, 110, 117, 118 
Potter V. North, 39, 41, 53, 

188, 220, 226, 270 
Powis (Lord), Lloyd v. 8 
Pratt V. Groome, 31, 35 
Pretty v. Butler, 63 
Price, Edgerly v. 167 
Prickett, Steele v. 187, 255, 

277 
Pritchard v. Powell, 66, 74 
Procter v. Mallorie, 181, 184, 

200, 214 

Race V, Ward, 2, 7, 109, 110, 

286 
Rampton's case, 130 
Rawlings, Fitch v. 7, 291 
Rawson, Moore v, 136, 143, 

144 
Rawson, Rumsey v, 53 
Reed, James v, 49, 122, 125 



XX 



LIST OF CASE& 



Reeve, Bennett v, 22, 48, 67, 

58, 60, 79 
Regina v. Chorley, 
Regina v. Gruel thorpe,! 88,226 
Revell V, Jodrell, 6, 38, 103, 

135 
Rex V, Hermitage, 125, 135 
Rex V. Homchurch, 257 
Rex v. Hoyle, 74 
Rex V. Lloyd, 292 
Rex V, Lockerley, 35 
Rex V. Old Alresford, 107 
Rex V, St Brivil, 192, 196, 

199 
Rex V. Warblington, 212, 

261 
Rex V. Warkworth, 4, 37, 94, 

104 
Rex V, Watson, 35 
Rex V. Whixley, 6, 11, 28, 35 . 
Rex V. Willby, 257 
Rex V. Wyvill, 203 
Richard, Jones v. 45, 64, 233 
Rigg V, (Earl) Lonsdale, 11, 

28, 35, 118 
Roberts v, Carr, 292 
Roberts v. Young, 45 
Robin V. Jones, 45, 64, 233 
Robins v. Barnes, 2 
Robins, Hoskins v. 10, 40, 41, 

83, 103, 188, 219, 226 
Robinson, Fitzpatrick v. 292 
Robinson, Hopldns v. 40 
Roe, Metcalf v. 35 
Rogers v. Brenton, 110, 112, 

113, 114,217,232 
Rogers v. Taylor, 285 
Rotherham v. Green, 123, 130 
Rothwell V. Widdrington, 167 
Rowe (Bp.) London) v. 255 
Rowles V. Mason, 46, 110, 118 
Rugby (trustees) v, Merrywe- 

ther, 292 
Rumsey v. Rawson, 53 
Russell V. Broker, 85, 93 

Sacheverel v. Porter, 62, 63, 68 



Salisbury Dean & Ch., case of 

56 
Salisbury (Marquis) v, Glad- 
stone, 233 
Sanderson v. Lees, 295 
Sandys v. Cliff, 126, 139 
Saunderson v, Harrison, 11, 

295 
Sawyer's case, 123 
Saye's case, 79 
Scambler v. Johnson, 53 
Scholes V. Hargreaves, 52, #6, 

146 
Schwinge v. Dowell, 255, 262, 

292 
Seagrave, Fowler v, 217 
Selby, Emerton, v. 52, 53, 56, 

145 
Selby, Robinson v. 5, 83, 91, 

104 
Seller, Holmes v. 285 
Seton*s case, 31 
Sewell, Thomas v. 109, 115 
Shakespeare v. Peppin, 110, 

177, 185, 196, 208, 220, 244, 

250 
Sharpe v. Bechenowe, 46 
Shaw, Dickens V. 110 
Shepherd, Lade v. 292 
Sherbom v, Bostock, 291 
Shirland, White v. 41 
Shore, Anscombe v. 36 
Shoreditch, Standard v. 68 
Shrewsbury, Fox v. 167 
Silway v. Compton, 167 
Singer, Stokoe v. 136, 144 
Skinner, Palk v. 137 
Slack, Cowlam v. 63 
Smith, Barnard v. 70 
Smith V, Barrett, 279 
Smith V. Bowsall, 56, 121, 122 
Smith V. Exeter (Earl), 39 
Smith V. Feverel, 64 
Smith v. Gatewood, 5, 130 
Smith V. Harrington, 215 
Smith, How i;. 71, 75 
Smith V, Kemp, 107 



LIST OF CASES. 



XXI 



e V. Ireland, 187 

les' case, 35 

ker V. Styant, 126, 139 

aan. Hermitage v, 93, 

2 

oan. Waller v. 44 

ner t?. Day, 45, 64, 80, 

8 

res V. Campbell, 285 

Brivil, Rex v. 192, 196, 

9 

les V. Mellon, 5, 7, 42, 

r, Qawen v. 78 

2r, Styant v. 223 

iford V, Barges, 45, 64, 

iard v. Shoreditch, 68 

ley V. White, 94, 239 

way, Northwick v. 212, 

5,263 

les 17. Mellor, 31, 36, 42, 

bing V, Oosnell, 83 
e V. Prickett, 187, 256, 
7 

•e, Arundel v. 92, 105, 
3 

ens, BaUey v, 94, 109, 
1 

V. Butts, 110 
ker, Ivimey V. 113 
oe V, Singer, 136, 144 
esby 17. Mussenden, 63, 

1 17. Stott, 43, 143 
ker, Weekes i7. 223 
kland, Fawcett v. 102, 

8, 147, 222, 228, 230, 

9, 252 

iger's Case, 78 

de's Case, 53 

ie. How 17. 67 

•bs, Patrick v. 187, 188, 

6, 207, 214 

nt 17. Staker, 140 



Styant, Speaker v. 126, 139 
Sury 17. Pigot, 2, 18 
Swayne's case, 83, 129 

Taylor, Lynn Regis v. 111, 

112 
Taylor, Rogers v. 285 
Terry v. Goodier, 218 
Thirveton i7. Collier, 274 
Thomas, Parry i7. 37 • 
Thomas i7. Sewell, 109, 115 
Thomdle*8 case, 39 
Thome, Hickman i7. 66, 67, 

153, 188 
Tidderton i7. Haipur, 49 
Tinker, Clark i7. 73, 74 
Tinnery i7. Fisher, 5 
Tinteney v, James, 39 
Torkington. Beadsworthi7. 37, 

42, 80, 92, 105 
Townley i7. Gibson, 257 
Townshend, Levered u. 218 
Tregonning, Blewett v, 2, 7, 

109, 110, 286 
Tresider, Dunstan v. 42, 43 
Trevilian, Manneton i7. 53 
Trulock 17. White, 35, 47, 58 
Tucker, Brown i7. 87, 101, 

105, 142, 143 
Tulk 17. Metrop. Bd. Works, 

301 
Tulk 17. Moxhay, 285 
Tutney, James i7. 39 
Tyrringham's case, 9, 14, 21, 

48, 49, 51, 58, 71, 75, 88, 

100, 107, 120, 122, 123, 

153, 189 
Tyssen i7. dark, 255, 259, 

276 

Underbill, Peardon i7. 85, 102, 
109, 118, 147, 148, 191,230, 
252 

Unwin i7. Fawnt, 167 

Upton, Welcome i7. 10, 35, 41, 
226 



xxu 



LIST OP CASES. 



Utbert, Paston t?. 203 

Valentine v. Penny, 98, 103, 

106 
Venn, Arundel v. 105 
Vivian, Jenkin v, 70 

Walker v. Miller, 37, 42, 80 
Wall, Att.-Gen. V. 112 
Waller v. Spilman, 44 
Watson, Rex v. 35 
Walter v. Chauner, 58 
Walton, Hollinshed v. 67 
Warblington, Rex v. 212, 261 
Wardell, BeU v. 287 
Ward, Fort v. 126, 139, 216 
Ward,Racev. 2, 7, 109, 110,286 
Ward V. Ward, 137, 144 
Warkworth, Rex v, 4, 37, 94, 

104 
Warmer, Coates v. 117 
Warren, Ely Dean and Ch. v. 

96, 102, 109, 146, 230 
Wasdale, Manning v, 2 
Watts, Davy v. 217 
Webb, Morse v. 21, 55, 123, 

129 
Webb, Noy v. 45 
Weekes v. Straker, 223 
Weekly, Abbot v. 286 
Weekly v. WUdman, 4, 5, 37, 

45, 79, 80, 104, 123 
Welcome v. Upton, 21, 55, 

123, 129 
Wells V. Pearcy, 73 
Wentworth v. Clay, 255, 258, 

266, 274 
Wexham, case of, 4 
Wheatland v. Paine, 39, 226 
White, Cobham v. 
White V, Coleman, 37, 42, 80, 

92, 104, 143 
White v. Shirland, 41 
White, Stanley v. 49, 239 
White, Trulock v. 35, 58, 41 
Whitelock v. Hutchinson, 52, 

54, 56, 146 



Whiteman v. King, 31 
Whixley, Rex v, 6, 11, 28, 35 
Wickham's case, 70 
Widdrington, Rothwell v. 167 
Widsley, Leech v. 56 
Wildman, Weekly v, 4, 5, 37, 

45, 79, 80, 104, 123, 130, 

188, 200 
Wnd^s case, 123, 125 
Wilkinson, Askew v. 9 
Wilmot, Creach v. 169 
Willes, Wilson v. 98 
Williams, Davies v. 6, 37 
Williams, Jones v. 239 
Willingale v. Maitland, 5, 88, 

91 
Wingfield, Costard v. 42, 80, 

805, 107, 142, 143 
Willby, Rex v. 257 
Wilson, Carlisle v. 223 
WHson V. WiUes, 98 
Winmill, Boulcott v. 255, 266, 

274 
Winter, Lethbridge v, 292 
Wirrall, Peck v. 73 
Withers v, Iseham, 43 
Woodhouse, Clarkson v. 63, 

98, 147, 235, 276 
Worledge, v. Kingswell, 9,49, 

126, 139, 140 
Wren, Fielding v. 45, 64 
Wren, Fisher v. 59, 62, 83, 99, 

217, 232 
Wright V. Robert, 4, 37, 104 
Wyard, Johnson v. Ill 
Wy vill. Rex v. 203 

Yarmouth (Bailiffs) v, Paston, 

107 
Year-books : — 

10 Edw. 1, 13 — 70 



10 Edw. 1 
31 Edw. 1 

31 Edw. 1 

32 Edw. 1 
16 Edw. 2 

3 Edw. 3 



30— 70 
26 — 199 
27—187 
29 — 199 
31 — 187 
40 — 274 



LIST OF CASES. 



XXIU 



fear-books (contimted) : — 

4 Edw. 3, 46 — 128 
7Edw. 3,43—76,87,99, 

100 

7 Edw. 3, 67 — 202 

8 Edw. 3, 31 — 70 

10 Edw. 3, 65 — 85, 92, 97 
18 Edw. 3, 11 -— 121 

16 Edw. 3, 9 — 203 

17 Edw. 3, 7 — 93 

17 Edw. 3,26 — 21,54,58, 
68,69 

l7Edw. 3, 34— 21,54,58, 
69,77 

18 Edw. 3, 30 - 203 

18 Edw. 3, 43 — 8,201,203 
24 Edw. 3, 25 — 121 
24 Edw. 3, 45 — 121 
29 Edw. 3, 45 — 274 

45 Edw. 3, 25 — 53, 81 

46 Edw. 3, 23 — 41 

5 Assis. 2 — 48 
5A8sis. 9 — 21, 76, 87, 

90, 98, 99, 100, 103 

7 Assis. 16 — 202 

8 Assis. 18 — 203 
13 Assis. 21 — 121 
15 Assis. 2—121 

18 Assis. 4—186,190,213 
18 Assis. 56 — 9 
22 Assis. 42 — 58 
22 Assis. 63 — 48 
22 Assis. 84 — 53 



29 Assis. 29 — 118 
34 Assis. 11 —105,199,238 
7 Hen. 4, 38 — 207 

11 Hen. 4, 25 — 2^2 

12 Hen. 4, 10 — 274 

9 Hen. 6, 36 — 77, 78 
9 Hen. 6, 44 — 272 

11 Hen. 6, 11 —21,48,90, 
93, 101 

11 Hen. 6, 22 — 7S, 125 

14 Hen. 6, 6 — 21 

37 Hen. 6, 34 — 21, 47, 58, 
59 

7 Edw. 4, 26 — 67, 71, 73 

8 Edw. 4. 54 — 86 
10 Edw. 4, 2 — 85 

15 Edw. 4, 29 — 39, 63, 104 
15 Edw. 4, 32 — 70, 80 

15 Edw. 4, 34 — 39, 63 

19 Edw. 4, 10 — 72, 75 

20 Edw. 4, 3 — 70 

21 Edw. 4, 41 — 75 

1 Hen. 7, 24 — 45, 80 
5 Hen. 7, 7 — 87, 129 

13 Hen. 7, 13 — 71, 73, 76 

16 Heii. 7, 11 — 126 

14 Hen. 8, 1 — 67, 118, 
122 

26 Hen. 8, 4 — 48,63,128 

27 Hen. 8, 10 — 138 
Young, Roberts v. 45 
Zouch V, Moore, 188 



CHAPTER I. 

RIGHTS OF COMMON GENERALLY. 

Hvision of rights over land — Eaaemervba — Profits in 
alien o solo — Cormnons distinguished from profits 
lying in render — Defi/nition of Commons — Who 
may be Commoners — Comm^on by Cvstom — Gromts 
to inhabitants^ householders^ and the like — Rights 
of Common not sustainable at law, how mentioned 
in tlie General Incloswre Act — Profii ^ prendre 
not to be claimed by custom — Except by copyholders 
— Right of Common must be eocercised on land of 
another — Ovmer^s right of using the waste — How 
distinguished from common — Extinguishment of 
common by unity of possession — Right of common 
cannot extend to taking the whole product — Sole 
interests a/re not corrnnons, thou^gh sometimes so 
called — Division of rights of common — Ordinary 
four-fold division more properly applicable to 
common of pasture — Other divisions — Common 
appendant confimed to common ofpastwre — Theory 
of Blackstone — Two-fold division of commons — 
Personal rights —Rights annexed to ownership of 
land — Doctrine of the Civil Law — How applied 
by Bracton — Servitudes real cmd person^ — Com- 
mons in gross and appertaining to land — Bra>cUm!s 
doctrine concerning real servitudes — Ambigumcs 
use of the term appendant — Mea/nin/g of pertinens 
— Distinction between common of pasture appen- 
dant and other rights ofconvmon, 

liGHTS over land may be divided into two classes, 
'' which the first comprises all those which, may 

B 



2 BIGHTS OF COMMON 6ENEBALLT. 

be exercised by a man on his own land, and the 
second all easements and profits in alieno solo. 

Easements are the rights of compelling a land- 
owner to permit or to refrain from doing some act 
on his own land for the benefit of another person's 
estate, or for the convenience of a class of persona, 
as the inhabitants of a parish. Such are rights of 
way, water-course, light, support of buildings, and, 
briefly, aU rights of accommodation which do not 
extend to taking part of the produce of land, (a) 

Profits in alieno solo are of three kinds, viz. : (1) 
the casual profits of a manor, such as escheats and 
the like, (2) the profits rendered to the lord by his 
tenants in fee, as quit-rents and the ancient dues 
of labour and personal attendance, and (3) profits 
d prendre or commons, with which alone we shall 
be concerned. They received the former name to 
distinguish them as rights of taking produce from 
the rents and dues above mentioned, which, in 
the language of the law, were said to "lie in 
render." (V) 

A common, then, is a right of taking some part 
of any natural product of the land of another, (c) 

(a) Gale on. Easements, C. 1. Robins v. Barnes, Hob. 131. 
Peers v. Lucy, 4 Mod. 365. Sury v. Pigot. Tudor, Leading 
Cases, R.P. Blewett v. Tregonning, 3 A & E. 554. Manning 
V. Wasdale, 5 A & E. 758. Bailey v. Appkyard, 8 A & B. 
167. Race v. TVard, 4 EU. & B. 702. 

(6) Co. Litt 92 b. 142 a. Co. Copyh. § 18. 

(c) It will be found useful to compare the folloT\ing 
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"We shall first examine this definition in detail, 
and afterwards consider into what classes such rights 
are properly divisible, and in what modes they may 
"be exercised over the several kinds of produce which 
are the subjects of common. 

There are three points to be especially noticed 
in this definition, viz. : that the right may belong 
to any person or number of persons, that it must 
be exercised on the soil of another, and that it 
extends only to taking a part of any kind of pro- 
duca 

I. Any number of persons may have separate 
rights of common over the same land, or a body of 
persons may have a joint right for their own 
benefit, or in trust for others who may be legally 
incapable of taking it in their own names. 



different definitions of common by the most eminent writers 
on the subject : 

1. "It is a right which one person has of taking some 
part of the produce of land, while the whole property of the 
land itself is vested in another." — Burton, R.P., § 1132. 

2. " Common is an incorporeal hereditament, and may be 
said to exist where two or more, by virtue of a grant, pre- 
scription, or custom, take in common with each other from 
the soil of a third person a part of the natural profits thence 
produced." — Woolrych, Rights of Common, 1. 

3. " It is a right which one or more persons may have to 
take or use some portion of that which another's soil natu- 
rally produces." — Cooke, Incl. 5. 

4. " Common is a profit which one man has in the land 
of another." — i. Steph. Comm. 648. 

For the earher definitions of common see Bracton, 222 ; 
Britten, 143 ; Fleta, 254. 

B 2 
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Thus a body of copyholders may by custom have 
common within the manor where they have lands, 
or may prescribe in the name of their lord for com- 
mon in another lordship (a). 

In the same way the burgesses of an incor- 
porated borough may prescribe in the name of 
their corporation for a right of common, and the 
inhabitants of a town or parish in the name of 
trustees in whom the right is vested for their 
benefit (h). 

It is said that in ancient times grants to inhabi- 
tants, as such, of a right of common were allowed 
by the law, as in the case of the inhabitants of the 
Isle of Wexham (c) : but it has long been settled 
that such grants are void, except where a royal 
charter has incorporated the inhabitants of a place 



(a) " If a copyholder claim common or other profit in the 
soil of the lord, then he cannot prescribe in the name of 
the lord, for the lord cannot prescribe to have common or 
other profit in his own soil ; but then the copyholder must 
of necessity prescribe in a place certain, and allege that 
within the manor there is such a custom, that all the (copy- 
hold) tenants within that manor have used to have common 
in such a place, parcel of the manor ; but if he claim com- 
mon or other profit in the soil of a stranger, then he ought 
to prescribe in the name of his lord, saying that the lord of 
the manor and all his ancestors, and all those whose estate 
he hath, were wont to have a common in such a place for 
himself and his tenants at will." — Co. Copyh. § 33. 

(h) Wright v. Hohert, 9 Mod. ;65. Bex v. Warhxmtk 
1 Mau. & S. 472. 

(c) Weekly v. Wildman, 1 Ld. Raym. 406. 
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for the purpose of enabling them to exercise the 
right conferred, (a) 

It was decided as early as in the reign of Ed- 
ward IV. that inhabitants, as such, cannot claim 
common (6), and this was explained and confirmed 
by Oateward's Case (c), which is said to be " a land- 
mark of the law on this subject," and by a long 
train of subsequent decisions. 

Thus prescriptions for every inhabitant (c?), or 
every householder (e), or poor and indigent house- 
holders (/), or all the tenants and inhabitants (^), 
to have common on the land of another have been 
adjudged to be void, because such fluctuating 



(a) 4 Inst. 297. Case of Newport Marsh, 16 Sim. 346. 
WiUingale v. Maitland, 3 L. E. Eq. 103^ and ca^es there 
cited, 14 & 15 Vict. c. 43. 

(6) Case of Coventry, 15 E. 4, 29, 33. 

(c) 6 Co. 59. It was there decided that there can be no 
common ratione commioranticB* Compare, however, the lan- 
guage of the Act 43 Eliz. c. 11 for reclamation of certain 
marshes, "on which the surrounding inhabitants have 
lights of common by reason of their residence, which kind 
of common cannot be extinguished by the Common Law, 
nor granted (released) so as to bind others inhabiting there 
afterwards." In this case the residents must have been the 
joint-owners of the pasture, and not commoners as supposed. 

(d) Smith V. Gatewood, Cro. Jac. 152. Ordway v. Orrae, 
I Bulst 183 ; Tinnery v. Fisher, 2 Bulstr. 87. 1 Scriven. CopyL 
524. Weekly v. Wildman, 1 Ld. Raym. 406. Mellor v. 
Bpateman, I Saund. 343. Stables v. Mellon, 2 Lev. 246. 

(e) Ordway v. Orme, suprk 

(/) Selby V. Robinson, 4 T.R. 758. 
(jj) Grimstead v. Marlowe, 4 T.R. 717. 
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bodies of persons cannot take to themselves and 
their successors, and could not release the right 
when obtained. A grant to " aU the occupiers " of 
a parish would be good only as regards the first 
persons actually taking under it." (a) 

It is provided by the General Inclosure Act (b) 
that rights of common not sustainable in law may 
be allowed after a user for 60 years. This may l)e 
meant (to quote the words of an eminent autho- 
rity) (c) " to provide merely that a valuer's or an 
assistant-commissioner's judgment as to the legality 
or illegality of an user shall not operate against an 
enjoyment for 60 years." But it has been thought 
by some that this section extends to "rights of 
inhabitants, burgesses, householders, and others, 
claimed not as annexed to lands and tenements, 
nor as common in gross" (d). It will frequently be 
found that such claimants are not commoners in 
the proper sense of the word, but joint-owners of 
the pasture or other profit (e). Where, however, 
this is not the case, it is believed that no lapse of 
time could convert an ill^al user of this kind into 
a right (/). " Such a prescription cannot begin at 

(a) Davies v. JFilliamson, 16 Q.B. 546. 
(h) 8 & 9 Vict. c. 118, § 54 

(c) Cooke, Inclos. 215. 

(d) ihid. 

(e) Benson v. Ghest&r. 8 T.R. 400 ; Bex v. Whixley, 1 T.R 
137 ; Revell v. Jodrell, 2 T.R. 415. 

(/) " It is impossible to say that a right which is not 
strictly legal ooiild be recovered." — Ivatt v. Mann^^ Scottj 
N.S. 312. 
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this day, and therefore continuance cannot make it 
good : and that is not possible to be good by usage 
which cannot have a lawful continuance "(a). And 
it has been lately decided that the Prescription Act 
will not help an indefinite body of persons claim- 
ing common in this manner by long usage (6). 

By a rule similar in its effect to that which we 
have been last discussing, it is settled that no com- 
mon or profit d prendre can be claimed by custom, 
except in the single case of copyholders within the 
j manor in which they hold lands and tenements (c). 
I A custom against the course of the Common Law 
^ for the benefit of aU subjects is void for other rea- 
\ sons (rf). "One great objection to allowing rights 
of common to be claimed imder a custom (by a 
body of inhabitants, &c.) is that it can never in 
such a case be released " (e). 

But a class of inhabitants may claim easements 
of necessity by way of custom, so long as they do 
not extend to taking any part of the produce of 
the soil (/). 

(a) Fowler v. Dale, Cro. Elis. 363. 

(6) Constable v. Nicholson, 14 C.B. 230. 

(c) Gateward^s Case, 6 Co. 59 ; Blewett v. Tregonning, 3 A. 
& R 654 ; Race v. Ward, 4 Ell. & B. 702. 

(d) Vin. Abr. title " Custom," Fitch v. Rawlings, 2 H.Bl. 
373. 

(«) Stables V. Mellon, 2 Lev. 246 ; Fowler v. Dale, suprk ; 
Fiteh V. Rawlings, supA ; Grimstead v. Marlowe, 4 T.R. 717. 

if) Race V. Ward, 4 Ell & BL 702 ; GaUward!s Case, 6 
Co. 59. 
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II. The right of common must be exercised on 
the land of another. 

This rule is often expressed by the saying, that 
no one can have common in his own land. But 
though he has no common properly so called, the 
owner has a distinct right to use his own waste 
together with the commoners. This is a remnant 
of the absolute estate belonging to the owner of 
the waste before the rights of the commoners were 
created. It may therefore be aliened or demised 
like any other part of the inheritance, so long as 
the rights of the commoners are not thereby im- 
peded, and on every alienation of the soil of the 
waste to a stranger a similar privilege of using it 
together with the commoners will pass with the 
land, unless it be reserved by the grantor (a). 

In a recent case (&) it was argued, that the term 
" common " is not necessarily restricted to a profit 
in alieno solo, but may be used with propriety to 
describe the lord's right of taking profits from his 
waste : and it was held, that it was an interest 
similar in many respects to a right of common, 
and the Court allowed it to be described as such in 
an issue framed under the General Inclosure Act. 

On the same principle, when a common has be- 

(a) As to reservation of the lord's rights on the waste on 
an alienation of the soil, see the early cases cited in 4 Vin. 
Abr. 578 ; 18 Lib. Assis. 66 ; 18 Edw. 3, 43 ; and compare 
Ivatt V, Mann, 4 Scott, N.S. 342. 

(6) Lloyd V. Lord Poms, 4 Ell. & Bl. 485. 
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<50ine extinct by unity of possession, the owner of 
the waste having obtained the full ownership of 
the commoner's land, the right of taking pasture, 
Ac, expressly granted to a new tenant, " to be used 
fcy him in the same manner as the former tenant 
enjoyed his right of common," may be properiy 
called " common :" " for although it were not in 
fact * common ' in the hands of the feoffee, yet it 
is gruasi-comm.on used with the land" (a). 

According to the rule, that none can have conj- 
mon on his own land, it is held that every right of 
common is extinguished by a complete unity of 
J possession, when a man has as high and enduring 
^ a title to the land as to the profits arising out of it, 
'. *' for it is not reasonable that he should have both 
• the general and the particular estate" (i), but it is 
said that common will not be destroyed by a unity 
arising from an act of the law, as when a de- 
scent has united both rights. The subject of extin- 
guishment of common will be considered at greater 
length in another chapter. 

III. The right extends only to taking part of 
any particular product of the land. 

A right to take the whole of any product, or to 
take it at discretion, which is practically the same 

(a) Bradahcm v. Eyre, Cro. Ells. 570 ; Worledge v. Kings- 
wdLf ibid, 794 ; Askew v. WiUdnson, 3 B. & Ad. 152 ; Arun- 
dell V. LcL Falmouth, 2 M. & S. 440. 

(6) TyrringhamCs Case, 4 Co. 38; Nelson^ s Case, 3 Leon. 

12a 

B 3 
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thing, is not a common, but a separate interest in 
land. A claim to take " sole common," excluding 
the owner of the land, is contradictory in itself, 
and would not be allowed, except in those cases 
where the term merely implies that several persons 
jointly interested in a particular product take it in 
common with one another (a). 

" If a man," says Lord Coke in a passage which 
has been often quoted on this point, " claim by 
prescription any manner of common in another 
man's land, and that the owner shall be excluded 
to have pasture, estovers, or the like, this is a pre- 
scription or custom against the law to exclude the 
owner of the soil, for it is against the nature of this; 
word common; and it was implied in the first 
grant that the owner of the soil should take his 
reasonable profit there. But a man may prescribe 
or allege a custom to have and enjoy the sole ves- 
ture of the land from such a day to such a day, 
and hereby the owner of the soil shall 'be excluded 
to pasture or feed there • and so he may prescribe 
to have the separate pasture, and exclude the 
owner of the soil " (6). 

The sole property in a product may be vested in 
one person or several. Thus the pasture of a 



(a) Hoshins v. Robins, Pollexf. 13 ; 2 Saund. 327 ; 1 
Mod. 74. 

(6) Co. litt. 122 a ; 1 Ro. Abr. 396 ; 2 Ro. Abr. 267; 
Welcome v. Upton, 6 M. & W. 643, and the cases there col- 
lected. -Co. litt. 4 b. 142 a. 
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waste, the trees, turf, minerals, or any other natural 
production, may belong jointly to the corporation 
of a borough, the inhabitants of a parish, the copy- 
holders or freeholders of a manor. Their interests 
are corporeal hereditaments, the subjects of free- 
hold or copyhold tenure (a) ; they may be pro- 
tected by actions of trespass, which is not the case 
with rights of common (J) ; rent may be reserved 
on their creation, and distress levied for arrears, 
whereas no rent can, even by the agreement of the 
parties, be reserved, or arrears levied by distress on 
rights of conmion, or any other purely incorporeal 
hereditaments (except in certain cases by the royal 
prerogative) (c). 

When, therefore, any person, or class of persons, 
has an unlimited right to take any production of a 
waste, such interest is not a common, but an estate 
in land. Each member of such a class is a tenant 
in common of the pasture, turf, minerals, or other 
subject of the right. It is, on the other hand, the 
essence of every right of common that it should be 
limited in its user, and that no commoners should 
be able to possess themselves of the whole profit. 



(a) Rex V. Whixley, 1 T.R. 137 ; Rigg v. Ld. Lonsdale, 1 
HurL & N. 923 ; Musgrave v. Gave, Willes 319, 1 Selw. 
N.P. 421. 

Q)) Co. litt. 4 b. & note. 

(c) Gilbert Rents, 20, 22 ; Williams, R. Prop. 307 ; Co. 
litt 144 a ; Earl of Renins Case, 7 Co. 23 ; Saunderson v. 
Harrison, Cro. Jac. 679. 
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Having thus examined the general definition of 
common adopted above, it remains for us to distin- 
gmsh its several species or classes. 

The ordinary practice has been to divide com- 
mons into four classes : viz. : appendant, appurte- 
nant, common in gross, and common because of 
vicinage. 

But this division is more properly applicable to 
common of pasture alone, than to rights of com- 
mon in general, as will perhaps sufficiently appear 
from the definition of common because of vicinage, 
which is " the right which the commoners of ad- 
joining wastes have of suffering their cattle to stray 
over each other's boundary." It was probably ac- 
cepted without sufficient consideration of the fact, 
that the early writers very frequently used the 
simple term * common,' when they were only deal- 
ing with common of pasture, its most important 
variety, (a) 

(a) " It has been the custom of writers in this depart- 
ment of our law (says Mr. Cooke) to confuse their subject 
by a faulty division. Thus they treat of the several kinds 
of common, first as common appendant, appurtenant, in 
gross, and by vicinage, and then as common of pasture, tur- 
bary, piscary, and estovers. In truth however the first 
division appUes only to rights of common, and the second 
only to the subject-matter of that right. It is very impor- 
tant to keep this distinction in view. Some writers have 
erred. still more strangely in making the division of the 
right of common a subdivision of the common of pasture.'' 
— Cooke Incl. 6. 

While agreeing with the opinion here expressed, the 
fourfold division approved by the same writer has not been 
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On this account other writers have discarded the 
heading of Common because of vicinage from the 
classification of common rights in general, re- 
taining the three other headings of the ancient 
division. 

" There are," says Sergeant Woolrych, " four 
principal rights of common, viz. : common of pas- 
ture, turbary, estovers, and piscary; and many 
ether kinds of less value and notoriety exist. All 
these commons may be appendant, appurtenant, or 
in gross." (a) 

The same eminent writer considered, that the 
rights of mutual intercommoning usual in open 
fields and meadows are not properly comprised 
imder any of these three heads (b) ; and it is not 
unusual to find a distinction drawn between rights 
of these three kinds, and the common (appurte- 
nant) given to the copyholders of a manor by 
custom. 

It is submitted, however, that none but common 
of pgisture can properly be called appendanty al- 
though there are one or two expressions in the 
reports of ancient cases in the yearbooks (which 
will presently be examined at length) which might 

adopted in this chapter, 1. because common by vicinage is 
merely a right of pasture, and 2. because, as will be shown 
above, it is believed that common appendant in its techni- 
cal sense is also right of pasture, and not of taking profits 
of any other kind. 

(a) Wooh. 17. 

(6) Ibid. 18. 



14 BIGHTS OF OOMMONAL GENBBALLY. 

at first sight lead to a contrary opinion ; it is how- 
ever well known that the word appendant is often 
used in an ambiguous way to translate ' pertineM! 
a term of pleading which includes both ' appen- 
dant* and * appurtenant/ and which has caused 
them to be much confounded together in the old 
books, (a) 

Common appendant is created in every case by 
the implication of law for the encouragement of 
agriculture, and was considered to be necessarily 
incident to the original feoffment to the socage 
tenant. Every such tenant therefore had in an- 
cient times the privilege of feeding his beasts d 
tillage on the lord's waste, lest while the crops 
were in the ground they should have no place for 
feeding. Those who maintain that every right of 
common may be appendant in the same way as 
common of pasture, must be taken to mean that 
aU such tenants of ancient arable land had the 
further privilege by implication of law, and not by 
the act or sufferance of the lord, of taking fuel, 
wood for repairs, fish for the table, and miscellane- 
ous profits for use upon their farms, out of the 
wastes, woods, and streams in every manor. There 
is not any evidence to support this theory, which 
has moreover never been advanced in any court ; 
rights of common, other than pasture, were given 
by the lords of manors or gained by their long 
acquiescence in the tenants' user, and are therefore 

(a) Tyrringham's Case, 4 Co. 37 ; Woolr. 27, 33. 
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properly described as appurtenant when annexed to 
an estate in land, and as held in gross, when un- 
connected with such an estate. 

This is the theory of Blackstone and his latest 
commentator, who assign the origin of aU com- 
mons, except those of pasture, to an act of the 
party, and not to an act of the law : and therefore 
divide them into common appurtenant and common 
in gross (a), excluding the idea that all kinds of 
common may in certain instances be aj^ndant m 
the strict sense of the term. We shall presently 
consider at greater length the passages in the early 
reports, which have been assumed to support the 
belief, that rights of taking fuel, wood, fish, &c.> 
in a waste, are appendant to certain freeholds by 
force of law. Enough has been said here to indi- 
cate the reason for adopting a simpler classification 
of common rights in general, than any of those 
which have been mentioned above. 

Commons are either personal rights, or rights 
annexed to the ownership of land. The former 
class include all commons in gross, whatever pro- 
duct of a waste may be their subject-matter ; and 
the second comprises aU other commons, whether 
exercised simply on a manorial waste or recipro- 
cally in open fields and meadows, and whether 
created by grant, prescription, the custom of copy- 
holders, or the implication of law in favour of 
certain freeholders ; they are all described in plead- 

(a) 2 BL Comm. 35 ; 1 Steph. Comm. 652, 653. 
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ing as " pertinent," which includes all appurtenant 
commons, and the appendant right of common of 
pasture, which is nothing more than a right ren- 
dered inseparably appurtenant to a freehold estate 
in lands of a particular description. 

It will be useful in considering this simple clas- 
sification to look for a moment to the doctrine of 
the civil law with respect to commons or profits in 
alieno solo, that we may see how anciently this 
division was adopted, and by what steps it was 
brought into our own law by the early jurists. 
The whole English law of conmions is based on 
the maxims of the civilians, whose writings in- 
fluenced our early lawyers to a remarkable ex- 
tent (a). 

Through several chapters of his great treatise 
De LegibuSy Bracton closely applied the Eoman law 
of servitudes to the English system of tenures, 
deducing from its principles the rules to be ob- 
served by the lord and the tenants of a manor 

(a) ** Bracton, one of the earliest and most venerated of 
these jurists, wrote on the subject of commons in the 13tli 
century. He has a chapter on the rights of common, which 
would not be out of place in a modern treatise ; and even 
Bracton is compelled to cite anterior writers, and expresses 
himself frequently in terms drawn from the civilians.'* — 
Cooke. Incl. 5. 

For an acQount of the influence of the civil law in form- 
ing our own law of real property, in Selden's Fleta, c. 7 ; 
Guterb. on Bracton ; Maine. Anc. Law, 82 ; Nicholl's Brit- 
ton, i. introd. ; Hallam Midd. Ages, iii. 419 ; L Steph. Comm. 
introd. 
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in using the waste, and by owners with mutual 
rights of common {a). The force of his reasoning 
has not been impaired by the decisions of modern 
times, which illustrate rather than alter the prin- 
3iples thus introduced by him. 

The chief difference between his treatment of 
ihe subject and that of modern lawyers lies in the 
uact, that the distinction between profits and ease- 
ments was not adopted in our law imtil a short 
ame after the date of his work. Before that time 
the same rules applied to easements and profits 
i prendre, as in the civil law of servitudes, which 
we will briefly consider, its principles being identi- 
tical with those of our own law of commons. 

Property according to the civil law may either 
be absolute, or subject to the rights of a person 
not the owner. Absolute ownership of land or any 
other thing is the sum of all the possible rights of 
deahng with it, any of which may be detached 

fix)m the ownership and enjoyed by a stranger- 
Hie possessor of such a fragmentary right could 

for his own benefit compel the real owner to per- 
mit him to use the property in a particular man- 
ner, or refrain himself from using it in a certain 
way. Such rights were called servitudes, to express 
the subjection of property to the right of a person 
not the owner. This name expressed the relation 
between the owner and the possessor of the right, 

(a) Biacton, iv. 222 et seq. ; Britton, 143 et seq, ; Fleta. 
cc 18—27. 
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without distinguishing between the burden and the 
benefit of the obligation : but in our own law they 
were very early distinguished by different names, 
the same right being called a franchise or a servi- 
tude as it was viewed in relation to the land- 
owner, or to the commoner or other person bene- 
fited (a). 

Servitudes were either real or personal ; the 
former when the owner of one property had the 
right to take a profit or receive an accommodation 
on the land of another, and the latter when the 
right was unconnected with the ownership of any 
property by the possessor of the right. This is 
the origin of the distinction between commons 
in gross and commons appertaining to an estate in 
land. 

The real servitudes above mentioned were an- 
nexed to the ownership of houses as well as d 
land. In the latter case they were know^n as 
' rural real servitudes ' (servitutes prcediorum ru^ 
eorum) ; they included all the varieties of conmion 
annexed to estates in land, as the personal servi- 
tudes included commons in gross. This will 

(a) I Inst 2. Sury v. Pigot Tudor Leading Cases RP- 
^* Jura sive libertates dici poterunt ratione tenementonnn 
quibus debentur, servitutes vero ratione tenementomm a 
quibus debentur.''— Fleta, 252 ; Nichors Britton, L 367. 
Since the complete separation in our law of profits and 
easements, the term servitude expresses in general the b^l^ 
den or obligation of affording an easement to another. — Gale 
on Easements, c. 1. 
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appear from the following short extracts from the 
Institutes and Digest (a) : — 

" Some rightly think, that among the real servi- 
tudes connected with land should be included rights 
of drawing water, of watering and pasturiag cattle, 
of burning lime, digging land, quarrying chalk and 
the like. If, however, a right of this kind is 
granted to a person, not in respect of any land, 
then it is a personal servitude (i.e., either an ease- 
ment or a common in gross)." 

And the commentators agree that these are put 
merely as examples, and that numerous other rights 
of common might have been enumerated in the 
same list, as subject to the operation of the same 
rules (J). 

Bracton adopted these principles in deaUng with 
the law of incorporeal hereditaments, dividing all 
estates in land into those of which the ownership 

(a) " In rusticorum praediorum servitutes quidam com- 
pntari recte putant aqusehaustum, pecoris ad aquam adpul- 
som^ jus pascendi, calcis coquendae, arense fodiendsB : (2 
Inst 3, § 2) : cretae eximendse et similes, quae tamen, si 
hujusmodi jus personsB non prssdio conceditur, etiam per- 
eonales esse possunt." — Dig. 8, 8. 

(b) " Quin et multae alisD servitutes rusticorum prsedio- 
mm pro divers^ rei rusticae indole et fingi et constitui pos- 
mnt^ quarum non meminit jus Romanum." — Heinec. Elem. 
412 ; Ortolan. Inst i. 419 ; Domat Civil Law, i. 203. 

Ab to the law of commons in France, taken from the 
civil law, see Code Civil ii., title 4, 613, 710 ; Pardessus 
Services Fonciers. As to the Scotch law on the same point 
see Erskine, u. 9. 
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is perfect and unrestricted, and those which are 
subject to servitudes, including rights of common. 
These rights either pertain to the conunoner's 
tenement, or are held in gross, {guasi personale 
quid) (a). They are exerciseable only on the land 
of another, because no one can have a servitude on 
his own land (6), and they take their origin either 
in an express grant by reason of the commoner's 
freehold tenure or because of neighbourhood (id an 
open field), or without a grant by long peaceful and 
continuous usage, a lost grant being implied in 
every prescription (c). 

And there are many modes of granting com- 
mons appurtenant, e.g., one may have the right of 
pasture on another's land, or the right of digging 
metals, stone, chalk, sand, peat, and the like, or the 
right of cutting hay, heath, and wood for fuel and 
repairs, and other rights of great variety (d). 

And every one of these rights may be excise- 
able over the whole waste at aU times and at the 

(a) Bracton, 222. 

(h) " Semper consistunt in alieno et non in proprio, quia 
nemini potest servire suus fundus proprius, nee potest quia 
hujusmodi servitutes constituere nisi ille qui fundum habet" 
—Ibid. 220 ; Fleta, 252. 

(c) Bracton, 220, 221. " Acquiritur enim communia 
multis modis : sicut ex caus^ donationis, ut si quis dederit 
terram cum communigl pasturse : et ex caus^ emptionis et 
venditionis ; acquiritur etiam per servitium : et ex caus& 
vicinitatis, ut si quis cum vicino et vicinus cum eo ; et ex 
longo usu sine constitutione, cum pacific^ possessione con- 
tinue, ex scienti^ et patienti^ dominorum." — Fleta, 254. 

(d) Ibid. Bract. 222. 
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commoner's sole discretion in proportion to the size 
of his tenement, or it may be restricted by condi- 
tions, and exciseable only at certain times, within 
special bomids, or in a certain manner to be pre- 
scribed by the owner of the waste (a). 

Following the same principles, we have adopted the 
division of commons into two classes only, viz. : those 
which appertain to an estate in land, and those 
which are unconnected with the ownership of any 
tenement, being merely personal rights ; rejecting 
the theory which some learned writers have been 
inclined to accept, that every jight of common 
may be appendant to land in the strict sense of the 
term as distinguished from appurtenant. 

In dealing separately with commons of turbary, 
estovers, and piscary, it will be seen that the cases 
in the yearbooks which are said to show such a 
distinction have in reality no such bearing, but 
are merely instances of the ambiguous use of the 
word ' appendant ' in ancient reports (h). Some 
have referred this use to accident or ignorance on 
the part of the reporters, but it is more pro- 
bable from their accuracy in other respects that 

(6) lUd. 228, 231. 

(6) " The word pertinensia indifferent to things appendant 
and things appurtenant, and the quality and nature of the 
thing do make the difference." — TyrringharrCs Casey 4 Co. 
37 ; Co. htt. 122 a ; 1 Ko. Abr. 401. 

For instances of such ambiguity see yearbooks 17 E. 3, 26, 
34 ; 5 Assis. 9 ; 11 Hen. 6, 11 ; 14 Hen. 6, 6 ; 37 Hen. 6, 34 ; 
Uontv. Webb; 2 Brownl 298 ; 2 Mod. 275; Woolrych, 
27, 53, 55, 56. 
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they considered the point to be unimportant, espe- 
cially as the same right of common is frequently 
called * appendant ' aiid ' appurtenant ' in different 
reports of the same casa 

If other commons, besides pastures, were in 
reality attached by law to the estate of all free- 
holders holding ancient arable land in a manor, 
their occurrence would be as frequent as that of 
common of pasture appendant, which is not found 
to be the case : the existence of such other com- 
mons not being invariable, although v^ry frequent, 
the lords of manors having granted permission to 
to their tenants to take other profits besides pas- 
ture as appurtenant to their holdings (a). 

Common of pasture appendant arose from neces- 
sity, there being very little pasture in ancient 
times, and the tenant requiring a place to keep his 1 
beasts used the tillage of his own land, or in dis- 
charging the services of husbandry due in many 
cases to the lord (6). 

(a) 2 Bl. Comm. 35 ; Woolr. 15 ; Grant v. Gunner, 
1 Taunt. 435. 

(6) Bennett v. Reeve, Willes, 231. Nothing is more re- 
markable in the early history of agriculture in England 
than the excess of arable over pasture land. In a manor 
where the records were well preserved, we are told that in 
the reign of Edward I. there were nearly 1400 acres of 
arable to 45 acres of pasture; "a similar disproportion 
exists in nearly every account which we possess." During 
the 14th and 15th centuries the farms were not only very 
small, but laid almost entirely in tillage, and it was not 
until the reign of Elizabeth that meadow and pasture land 
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But there was no such necessity for commons of 
other kinds. The 'balks ' or strips of land bound- 
ing the tilled portions of the fields contained the 
wood necessary for repairs and firing, every tenant 
for life or years having a right to take estovers on 
his land : but there is no such invariable rule that 
the freeholders should have eommon of estovers upon 
the waste. 

Nor can any evidence be produced of a common 
law right in any tenants to take fish from the 
stream, peat from the marsh, heath and furze from 
the lord's waste groimds, or stones and other mine- 
rals from his open quarries. , Such privileges on 
the contrary can only arise by a grant, or prescrip- 
tion implying a grant. 

acquired their due cousideration. Hallam, M. Ages, iii. 
363 ; Cullum, Hist Hawsted ; Blomfield's Norfolk ; Eden's 
Stat of Poor, c. 1. 
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COMMON OP PASTUEE. 

Classification of rights of c&m/mon according to thair 
svhject-fnatter — Rights of Pasture — Legal meamng 
of the term — Pannage — Rights of taking fud— 
Wood for repairs^Fish for maintenance — Rigkb 
of digging minerals avd mstals — Miscelkmemu 
profits or wild profits — Meaming of the tem 
Estovers — Varieties of common of pasture — Com- 
m^onahle lands — Rights resembling common of 
pasture — Rights of pasture in wastes of manors-- 
In shackfields — In lot-meadows — Gated and siinUd 
pastures — Cattle-gates — La/mmas kmds — Recipro- 
cal rights of pasture — Old system of agriciUtvre^ 
Half-year Umds — Common of shack — Commm 
among neighbours — Common in open meadows- 
Shifting aUotm,ents or doles — Origin of the system 
— Legislation concerning common fields — StirUed 
pastures defi/ned — Fitzherberfs description — CaUk- 
gates — Sheep-heaves — Lammas lands described^ 
Pastv/re belonging to bodies of inhabitants or free- 
Tnen of a borough — No measure of leva/ncy and 
couchancy in Lammas lands — Exdv^sion of tha 
lord of a manor from pastwre — Several pastv/re — 
Distinction between several pasture and common 
of pasture — Sometimes taken to be common of 
pasture appurtenant j or of shack, or in gross — 
Common of pasture cannot appertain to a house 
witlwut land — Otherwise with stints and cattle- 
gates — Right of /oldcourse — Sheep-walks — Distin- 
guished from common of pasture — FcUda^e or free- 
fold defined — Not properly a common of pasture. 

Having shown that every kind of common may 
either pertain to land or be taken in gross, it is 
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necessary to classify commons according to the 
various natural products which may be the sub- 
ject-matter of the right. 

Of these, the food or pasture of cattle is the 
most valuable in agriculture, and the most usually 
taken by commoners, so that the varieties of com- 
mon of pasture form the most important class of 
profits in alieno solo. 

Pasture in its widest legal sense imports a right 
to take by the mouths of the commoner's animals, 
as horses, oxen, swine, and geese, not only the grass 
and other wild herbage upon a waste, but also the 
leaves, mast, acorns, &c., on which any of them 
can be fed (a). The feeding of swine on mast and 
acorns at certain seasons in a commonable wood or 
forest is called " conmion of pannage (b)," 

Next in importance to rights of pasture are com- 
mons of turbary, estovers, and piscary, by which 
the commoner obtains supplies of fuel and wood 
for his house, and fish for his maintenance. 

In the next place may be put the rights of dig- 
ging minerals, as stone, coal, clay, &c., for the com- 

(a) Est communia, in eo quod dicitnr pastura, de omni 
quod edi potent vel pasci, large sumpto vocabulo : ut si 
quis habeat in aUeno communiam pasturse scil. herbagii, 
peasonsB sive glandis sive nucis, et quicquid sub nomine 
peasonse contmetur ; item foUonim et frondium stricte, 
fldL istorum unum vel duo. — Bract. 222 ; Fleta, 254 : 
Britton,143. 

(b) Robinson, Gavelk. ii. c. 8. 9 & 10 Will. III. c. 36 ; 
BiddUeombe v. Kervell, 2 Burr. 1118 ; DvJce of Portland v. 
Hill, 2 L. R Eq. 76a 

C 
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moner's use. The early writers mention a common 
of digging gold, silver, lead, &c. ; but we need not 
here consider the correctness of their theory upon 
this point ; in a subsequent chapter it will be shown 
that the customary modes of taking lead and tin 
from the waste grounds in mineral districts aie 
not, properly speaking, rights of common. 

The remaining species of common are usually 
classed together under the head of General or Mis- 
cellaneous Profis, being of less value, and less gene- 
rally claimed, than the foregoing. 

They extend to taking fern, heath, broom, and 
similar plants for fuel and other purposes; hay, 
rushes, thorns, &c., for the uses of husbandry; 
wild-fowl from a fen for food, and other products 
for special purposes. These are all, by some writers, 
called " wild profits" (a), and in early times were 
classed, together with aU commons other than pas- 
ture, as commons of necessary supplies, or estovers, 
a word now restricted to the right of taking wood 
for fuel and repairs. 

In considering these various rights throughout 
the chapters foUowing, it is necessary to bear in 
mind that no right is properly a common which 
can by possibility extend to taking the whole of a 
product. Also that each kind of common may be 
unlimited, except so far as the owner of the waste 
may participate in its produce ; and it may be en- 
joyed over the whole waste without restriction, or 

(a) Woolr. 16. IncL Comm. Rep. 1795, 27. 
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may be limited in its exercise by certain con- 
ditions. 

In the present chapter we will endeavour to dis- 
tinguish the varieties of common of pasture. This 
right is exercised either on the waste of a manor 
or by the several proprietors in open fields and 
meadows ; there are other rights of pasture in 
commonable lands which resemble common of pas- 
ture, but are in reality of a different nature, being 
exercised by persons in whom the whole ownership 
of the herbage is vested, they being rather tenants 
in conunon than commoners. The several varieties 
of conunon land on which rights of pasture are 
found are enumerated in the General Inclosure 
Act (a). 

The list includes — 1. The wastes of the manors 
over which the cattle of the commoners feed with 
(hose of the lord throughout the whole year or at 
certain seasons. 

2. Shack-fields or imdivided lands which are 
held in severalty during part of the year, being 
open to all the owners at other times. 

3. Lot-meadows (or dole-meadows) divided into 
several parcels, the occupation of which is shifted 
and interchanged in a course of rotation, which at 
certain seasons are open to all the temporary 
owners of such separate parcels. 

The General Inclosure Act being intended to 
apply not only to rights of common properly so 

(a) 8 & 9 Viet c. 118, §§ XI, 12. 
C 2 
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called, but also to all rights which could impede 
the free cultivation of the soil, other lands were 
included in the same list which are not subject to 
common of pasture, though popularly described as 
" commonable." 

Such are "gated and stinted pastures in which the 
property of the soil or of some part thereof is in 
the owner of the cattle-gates or other 'gates* or 
' stints,' and also all gated and stinted pastures in 
which no part of the property of the soil is in such 
owners. And all lands in which the right to the 
vesture or herbage, during the whole or any part of 
the year, or the right to the wood, &c., growing 
thereon is separated from the property of the soil" 

The first part of this extract refers to * cattle- 
gates ' or right of pasture in a certain place for a 
certain number of cattle, which is quite distinct 
from a right of common, being rather a share in 
the pasture vested jointly in the owners of the 
' cattle-gates ' or stints (a). The second refers to 
what are called * Lanmias lands,' which are held by 
separate owners during one-half of the year, the 
herbage belonging to another class of persons 
during the remaining months, and to other lands 
where the whole pasture belongs to owners in com- 
mon, as a body of parishioners, or the corporation 
of a borough. 

Since the passing of the statutes for inclosure 

(a) RexY, Whixley, 1 TE. 137 ; Bigg v. Earl Lonsdale^ 1 
Hurl. & N. 923 ; Mellington v. Goodtitk, 2 Str. 1084. 



COMMON OF PASTtJRE. 29 

and exchange of lands in open fields, the most im- 
portant rights of pasture are those exercised by the 
tenants of a manor on the lord's waste ; but the re- 
ciprocal rights of neighbours, and the joint-rights 
of owners of commonable lands, were formerly of at 
least equal value, and are still necessary to be 
understood. 

According to the old system of agriculture, most 
of the cultivated land in England lay in open 
fields, including the comparatively small portion 
reserved for meadow land (a). 

And it appears from early treatises that at one 
time even the lord's demesnes lay open and subject 
to pasture at certain seasons (6). 

' Much of the land in every township was culti- 
vated by separate owners, until the carrying of the 
crop, and then depastured by their joint flock and 
herd. The separate parcels were divided by boim- 
daries, not sufficient, however, to exclude the cattle 
from a full range over the whole at the proper 
season. 

They were sometimes called " the known lands," 

(a) MarshaU, Inclos. 2, 11. 

(6) Thus Fitzherbert writes : " Now for the most part 
the lords have inclosed their demesne lands and meadows, 
80 that their tenants have now no common with them 
therein, and have also inclosed a great part of their waste 
groandB, and straightened their tenants of their common 
therein, and have also given license to divers of them to 
incloee part of their arable lands, and to take in new ' in- 
takes ' or closes out of the commons.'' — Extent. Maner. 11, 
12 ; Cf: Bracton, 222 ; Fleta, 255. 
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to distinguish them from the common waste in 
which there was no distinction of property (a): 
and more frequently " Half-year lands," fix)m being 
open to pasture for the period between sowing and 
reaping the com, or closing the meadows and cany- 
ing the hay. 

Arable lands cultivated upon this plan are called 
" Shack-fields/* and the right of each owner of a 
part to feed cattle over the whole during the 
autunm and winter is known in law as comonon of 
shack, a right which is distinct in its nature from 
common because of vicinage, though sometimes said 
to be nearly identical with it When the crop is 
carried, the cattle of all the owners range promis- 
cuously over the whole field. " K there were no 
such right, every man would be bound to keep his 
beasts on his own land, which would be incon- 
venient and very often impossible" (b). 

This is the 'common among neighbours' de- 
scribed by Bracton and his commentators as being I 

(a) Homer's IncL Op. Fields, 2. 

(6) Oheeteman v. Hardham, 1 Bam. & Aid. 706 ; CorMt 
Case, 7 Co. 5 ; Broadrig's Casey Law SeL Conunons, 32; 
Conyers v. Jackson^ Clayt. 19. 

*' Shack/' in the dialect of Norfolk, signifies going at 
large, and the name has been adopted in speaking of half- 
year lands in other counties, probably because the leading 
case on the subject (7 Co. 5) was concerned with lands in 
Norfolk. 

The word is said to have signified at first the com shaken 
out and left in the field after gleaning. It is sometimes 
called *shackage' and * common of shacker.' Buller, 
N.P. 285. 
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foimded upon the immemorial customs of diflferent 
localities, approved by aU the joint-owners, and 
not to be transgressed by the lords (a). 

Common of pasture in open meadows is of very 
much the same nature as common of shack (&). 
These meadows are undivided, but belong to sepa- 
rate owners of parcels marked oflf by boundaries 
until the hay has been carried, when the pasture 
is shared promiscuously by the joint herd of all 
the owners. 

They are frequently divided into allotments, 
called doles, or lots, the ownership of which is 
shifted among the whole body of proprietors by 
means of a yearly rotation, the course of which is 
determined by drawing lots; in some parts a 
choice of lots is awarded to the best runner 
or wrestler, or determined by other fantastic 
methods (c). 

Arable lands were shifted among the owners of 
allotments according to the periodical rotation of 
the crops (d). 

(a) Bracton, 222, 224, 228 ; Fleta, 254, 265. 

Q)) Staples y.MeUor, 2 Show. 43, Jones, 115 ; WhUeTinan 
T. King, 2 R BL 4. 

(e) Pratt v. OroomSf 15 East 235, Inclos. Comm. Rep. 
1844 ; Homei's Inclos. Op. Fields, 2 ; Beckwith. Blount's 
Tenures, 637 ; Blount Law Diet «* Dole f 4 Jac 1, c. 11. 

(d) 8etm*s Case, 17 E. 3. 26. & 37 Hen. VI. 34 ; Hawkes 
w. MoHneux, 1 Lev. 73 ; Clayt 56 ; Marshall, Surv. S. 
Wilts^ 205 ; Woolr. Append. 1st Ed. 419 ; Cooke, IncL 48. 
** The class of commonable lands comprises very great varie- 
ties of severalty holdings. In many instances the severalty 
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The origin of this system of cultivation has been 
much disputed. It has been thought probable that 
the open fields were in many cases woodlands, 
which the lords allowed the tenants to clear, and 
to hold in socage. The method of proceeding may 
have been to confine themselves to small parcek 
at a time, each person or family having a separate 
undertaking, while all worked in the same tract 
" By this means the increase of property would be 
gradual and also promiscuous. As to the rights of 
pasture, they seem to have been at fibrat settled 
among themselves according to the quantity of 

holding varies from year to year. There is in these open 
lands what is called a " pane of land,** in which there may 
be 40 or 60 different lots. It often happens in these shift- 
ing severalties that the owner of Lot 1 this year goes round 
the several lots in rotation : the owner of Lot 1 this year 
has Lot 2 the next year, and so on." 

When the pasture belongs to others than the severalty 
owners, as to the inhabitants of the parish, or a similar 
class, the meadows are not common, but commonable ; the 
inhabitants, &c., are the owners of the grass, and not com- 
moners. 

The following extract will illustrate the mode of rotation 
in common meadows: ** In Congresbury were two large 
pieces of common land called Dole-moors, divided into 
single acres, each bearing a peculiar and different mark cut 
in the turf, as a horn, a hare, &c. On a certain day in the 
year the proprietors and their tenants assembled in the 
common : a number of apples were marked in the same 
manner as the acres aforesaid, which were distributed to 
the commoners from a bag. After the distribution, each 
repaired to his allotment, and took possession for the en- 
suing year." — Collins. Hist. Somerset, iii. 586. 



re 
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cultivated land of which, after a time, each person 
became possessed " (a). 

However this may be, the system was considered 
to be very ancient in the time of Bracton, so that 
it is probably useless to speculate further upon its 
origin (J). 

In the course of the last century a movement 
took place in favour of inclosing the open fields, 
either by general consent of the severalty owners, 
or by means of Local Acts : and more extensive 
facilities were given with the same object by the 
Common Fields Inclosure Act (c), the General 
Inclosure Act of 1845, and others of less importance. 

A few words may here be said about the " gated 
or stinted pastures " and the Lammas Lands above 
mentioned, and generally of the commonable lands, 
the whole vesture of which is the property of a 
class of tenants in common. 

i Stinted pastures (d) are grazing lands in 
moors, downs, and wastes, which produce no crop, 
and which are open to each person who has a 
share in the pasture for a stinted or limited num- 

(a) Homer's Inclos. Op. Fields, 2 ; Marshairs Inclos. 2, 
10 ; id. Treatise on Open Fields ; id. Abstract Rep. Board 
of Agriculture. 

(6) Bracton, 228 ; Fleta, 254, 265. 

(c) 6 & 7. Will. IV. c. 115. 

(<£) The term is occasionally applied to rights of com- 
mon, stinted or limited to certain times of the year, or to 
be used by a prescribed number of beasts. Woolr. 25. But 
a stinted pasture in the usual sense of the term is not a 
right of common. 

C 3 
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ber of cattla They are usually closed at certain 
seasons of the year for the better growth of the 
pasture, but are never held in severalty (a). 

They are thus described by Fitzherbert, who says 
that the term ' common pasture ' may be under- 
stood in several ways, as meaning (a) the waste of 
a manor belonging to the lord, *' the tenants having 
no certain parcel thereof laid to their holdings, ex- 
cept what their cattle can eat." 

b. Stinted Pastures. " In many townships, where 
their closes and pastures lie in severalty, there is a 
common close taken in out of the commons or fields 
by the tenants for their cattle, in which every man 
is stinted and set to a certainty how many beasts 
he shaU have in the same, and what manner of 
beasts they shall be; and if the lord shall have 
any cattle therein, he shall also be put to a cer- 
tainty " (d). 

c, "Another manner of common pasture is in 
plain champaign countries, where the tenants' 
cattle go daily before the common herdsman, and 
lie nigh to their common fields : and in these places 
it is also convenient that every man be stinted to a 
certainty, and the lord in like manner " (c). 

(a) 13 Geo. 3, c. 81, §§ 7, 17, 18, regulating the manage- 
ment of stinted pastures, whether stinted at certain seasons, 
or usually open through the whole year. 

(6) Fitz. Extent. Maner. 12,. 13. 

(c) ibid, Marshall's Survey S. Wilts, 205, where the 
mode of using these common sheep-downs and cow-downs 
is detailed. 



f 

i 



COMMON OF PASTURB. 35 

The right of each jomt-owner of the herbage is 
known as a stint or cattle-gate (a). Not being a 
common, but a corporeal hereditament, and an in- 
terest in the soil, the stints may be held of a manor 
like any other estate, either as freehold tenements, 
or by copy of court-roll, as a copyhold or cus- 
tomary freehold (6). 

Of a somewhat similar nature to cattle-gates are 
the "sheep-heaves" of the North of England, 
which have been thus described : — 

" They are small plots of pasture in the middle 
of a waste, the soil of which may or not be in the 
lord, but the pasture of which is certainly a pri- 
vate property, and leased or sold as such " (c). 

(a) " This pasture of each cow is held equal to a cattle- 
gate, five sheep to one cattle-gate, and every horse to one 
cattle-gate and a half." — Incl. Comm. Kep. 1795, 27. 

In Dorsetshire the pasture of one horse is called a " horse- 
leas, or leaze.** — Claridge, Agric. Dorset, 10. Other terms of 
a like import, chiefly used in the north of England, are 
calf-gate, sheep-gate, pasture-gate, ox-gang, beast's-grass, 
cow's-grass, and the like. — Bigg v. {Earl) Lonsdale, 1 Hurl. & 
N. 923. 

So it was said in an act of ejectment in Suffolk for a 
beast-gate, that the term was well understood in those parts, 
and signified land and common (pasture) for one beast* 
MeUington v. GoodtitU, 2 Str. 1084 ; Metcalfe v. Ree, Ca. 
tevnp, Hardwicke, 167 ; Welcome v. Upton, 6 M. & W. 543. 

(6) Bigg v. (Ea/rl) Lonsdale, supra ; Pochin v. Duncomhe, i 
HurL & N. 842; Bex v. Watson, 5 East, 480; Pratt v. 
Groome, 15 East, 235 ; Spa/rices' Case, 2 Ro. Abr. 267 ; Tru- 
ioeJc V. White, 1 Ro. Abr. 405 ; Bex v. LockerUy, Burr. 315 ; 
BcL V. Whikey, 1 T. R. 137 ; Miller v. Jackson, 1 Y. & 
J. 66. 

(c) Cooke, Inclos. 44. 
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iL Lammas lands are open arable fields and 
meadows, which after the crop is carried are opened 
to persons who have no severalty interest as well 
as to the owners of allotments. They derive their 
name from the practice of keeping them open 
generally from August 1 (Lammas Day) until Lady- 
day next ensuing (a). 

The persons who are entitled to rights of this 
kind, are usually the inhabitants of the parish, or 
the tenants and inhabitants of a manor, and some- 
times the freemen or householders of a borough : 
* and perhaps (6) more generally the owners or 
occupiers of ancient tenements within the parish, 
usually termed tofts.' 

By the rules before laid down, neither inhabi- 
tants as such, or any other indefinite and unincor- 
porated class of persons can prescribe for a right of 
pasture, because they are incapable of taking by 
grant, and no length of usage would make that 
good, which could have no legal beginning (c). 

(a) Staples v. Mellor, 2 Show, 43 ; Jones, 115. " All the 
common marsh of H. aforesaid is common to all the inha- 
bitants of H. from August 1 till Lady-day : so that the 
tenants or occupiers of the several parts or parcels can have 
only one cut of grass or other profit between Lammas and 
Lady-day." — Robinson's Hackney, 425 ; Cf. 43 Eliz. c ll. 

" The Lammas lands of Middlesex are generally laid up 
to be mowed on the 5th of April and are common again on 
August 12th." — Foot, Agric. Surv. Middlesex ; Stone, Agric. 
Surv. Huntingdon, 10. 

(b) Cooke, Inclos. 48. 

(c) C(mstahle v. Nicholson^ 14 C. B. 230 ; Anscombe v. 
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But we have seen that any indefinite class of 
persons is capable of taking the benefit of .such 
property, if vested in trustees, as for instance the 
mayor and corporation of a town, or the church- 
wardens of a parish (a). Thus by a decree 
made in Chancery certain pasture lands were con- 
veyed to trustees, in trust for one part of the year 
for as many of the inhabitants of D. as could buy 
three cows, and then to hold the pasture in com- 
mon for all the inhabitants until Lady-day, when 
the pasture was to be closed (6). 

The following extract from the case of Bex v. 
Warkwarth. (c) will show the nature of the 
rights, similar to common, which may be vested in 
a corporation for the benefit of the inhabitants, 
&c. : — 

" The town of Alnwick is an ancient borough 

Shore, 1 Taunt. 261 ; Jeffries v. BoyeSy Noy. 145 ; Benson v. 
Chester, 8 T. R. :)96 ; Mellm v. Spateman, 1 Saund. 343 ; 
Parry v. Thomas, 5 Exch. 37 ; Davies v. Williams, 16 Q. B. 
546. 

(a) WTiite v. Coleman, Freem. 134 ; 15 E. 4, 29 ; Mellor 
V. WaUcer, 1 Saund. 343 ; Walk&r v. MiU&r, Cro. Car. 419 ; 
Cheedley v. Miller, 1 Sid. 313 ; Hincks v. Gierke, 2 Lev. 252 ; 
Weekly v. Wildman, 1 Ld. Raym. 406 ; Staples v. Mellor, 2 
Lev. 246 ; Beadsvxyrth v. Torkington, 1 Q. B. 782. 

(6) Wright v. Robert, 9 Mod. 65. 

(c) I M. & S. 473. Bracton and other early jurists ap- 
pear to have intended to describe rights of this kind, 
when they wrote about servitudes of a local rather than a 
personal nature : " poterit servitus esse localis et non certis 
personis, sicut alicujus universitatis, burgensium et civium, 
et omnes conqueri possunt, et unus sub nomine universita- 
tiri."— Bract 228. 



38 OOlfMON OF PASTUBE. 

and the freemen are a body corporate by prescrip' 
tion ; freedom is acquired by descent or servitade^ 
or granted on the recommendation of the comnum 
counciL The Duke of N. is lord of the manor 
and borough, and the forest of Alnwick or Alnwick 
Moor lies within the manor, the soil and royalties 
belonging to the lord. The pasturage of the moor 
is of considerable value, and the freemen aforesaid, 
and no others, are entitled to pasture thereon, eack 
being entitled when resident (but not otherwise) to 
the pasturage of five stints of his own cattle, u, 
five cows or twenty-five sheep. The freemen have 
also a right to dig and cut peats, furzes, turfe, and 
bushes, for their own use, and to get limestone, 
slates, and freestone in the open quarries on the 
moor." The right of these freemen was expressly 
held not to be a right of common in the legal sense 
of the word. 

Lammas lands are not subject to the rule whicl 
is universally applied to commons of pasture in l 
the proper sense of the word, viz. : that the right 
must be measured by fixing the number of cattle 
to be fed, or restrained to those which are levant 
and couchant on the tenement. But although the 
joint-owners of the herbage may in some places 
have a right of feeding an unlimited number of 
cattle (a), a measure is generally provided, either 

(a) Reoell v. Jodrell, 2 T. K. 415 ; Benson v. Chester, 8 
T. R. 396 ; Ivatt v. Mann, 4 Scott, N. S. 362. These 
cases establish the distinction between unlimited claims 
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by means of a by-law (a), or by the terms of the 
terms of the custom, or the usage which gives the 
property in the pasture to them. 

It was for some time doubted whether a custom 
or prescription would be valid, which excluded a 
lord of the manor from his pasture, or reduced him 
to put in only a limited number of cattle at a cer- 
tain season together with those of other persons, 
possessors of the herbage. It was said that the 
tenants might take part of the profits through the 
whole year, or the whole profits through part of the 
year, but that they could not exclude altogether the 
owner of the soil (i). 

But is now settled, that any corporation, or class 
of persons by their trustees, may take the several 
pasture by a grant or by a specific prescription, and 
the property may by custom be vested in the copy- 
holders of a manor. 

Thus the tenants of a manor prescribed to have 
the sole pasture (b) " for their horses in a meadow 

of common, which are illegal, and a claim by persons 
who are the sole owners. In the Case of Coventry, 15 
E. 4, 29, 34, it was laid down that inhabitants of a town 
claiming as such, without the interposition of trustees, 
muflt show that the cattle are levant and coiLchcmt within 
the township, or claim in respect of ancient messuages. — 
Jeffriei v. Boyes, Noy. 146 ; Thomdle^s Case, Cro. Jac. 22. 

(a) James v. Tutney, Cro. Car. 497 ; Exeter (Earl) v. 
Smiih, Cart 177 ; Tinteney v. James, 4 Vin. Abr. 306. 

(6) Potter V. North, 1 Saund. 347. 

(c) Wheatland v. Paine, 2 Ko. Abr. 267 ; 17 Vin. Abr. 
269. The right was there called Sole Common, a term un- 
known to the law except in the sense of joint-proprietors 
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after the grans was cut, tying them up (a) and 
keeping them there, so that they did not meddk 
with the hay on the ground, imtil Lammas-day, 
and after that day for all commonable cattle levami 
and couchant on their tenements at large without 
tying up until Lady-day in each year, as to their 
tenements appertaining" (6), excluding the owner 
of the meadow for half the year, he having the 
soil at all times, and the whole herbage from Lady- 
day to Lammas- day. 

In another case by the custom of a manor the lord 
had the whole herbage until August 1, after which 
it became the property of the copyholders jointly, 
each having a right to feed a limited number of 
cattle, and the lord being excluded, except so far 
as he was allowed one share, or stint, with the 
rest, for the feeding of three horses (c). This 
custom was upheld, " the chief arguments in its 

using their pasture in common. — Hoshins v. Robins, Pol- 
lexf. 13 ; 2 Saund. 320 (Hopkins v. Robinson, 1 Mod. 74, 
ssme case). 

(a) Cf. Danbjfs Case, Clayt. 64, relating to a prescription 
for tethering horses and oxen on a strip in another man's 
field. 

(6) It was said to be a common, " because divers and 
several persons had pasture there in respect of their several 
tenements." But although the mode of taking the pasture 
was defined in the way in which common of pasture is 
usually limited, it was not a common because the whole 
product was vested in the persons using it, the lord being 
at a particular season excluded. 

(c) Kenrick v. Fargeter, Yelv. 129 ; 2 Brownl. 60 ; Cra 
Jac. 208. 
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i favour being by considering the copyholders as 
possessed of the whole vesture of the land after 
a certain day, and thus turning the tables on the 
lord, and considering him in the light of a com- 
moner (tenant in coinmon) and themselves as for a 
period possessors of the sole herbage " (a). 

The same point was much disputed in the case 
of Potter V. North (6), in which the Court was 
inclined to uphold a prescription for the tenants to 
have the sole pasture of a close at all times of the 
year : and a similar prescription was afterwards held 
to be valid (c). 

And in a recent case (d) it was held that the 
sole and several pasturage might be vested in a 
class of persons who have no interest in the soiL 
" Instances of this several pasturage are to be found 
in Sussex, &c., and there they are frequently trans- 
ferred in gross (in this di£Fering from commons) ; 
it is the same with the cattle-gates of the North of 
England, although some have thought the owners 
of them to be tenants in common of the soil" 

(a) Ibid, Yelv. 129.* The same point was adjudged in 
PiU V. Chid:, Hutt. 45 ; Winch. 6 ; fVhite v. Shirlandy 17 
Vin. Abri 269 ; Bmet v. Mousey 3 Keb. 737 ; North v. Cox, 
Vaugh. 251 ; 1 Lev. 253. 

(6) 1 Lev. 268 ; 2 Keb. 517 ; 1 Ventr. 383. The best re- 
port is in 1 Saund. 347. 

(c) Hoshins v. Robins, Pollext 13 ; 2 Saund. 320 ; 1 Mod. 
74. As to customs to shut up a pasture for a certain sea- 
son, or in every second year, see Trulock v. White, 1 Ro. 
Abr. 405 ; 46 E. 3, 23 ; Bro. Abr. Custom, 9. 

(rf) fFelcame v. Upton, 6 M. & W. 543. 
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When the prescription gives a share in the 
ral pasturage to every owner of a messuage, ifc 
thought that each claimant must show that 
house is ancient, or built upon the site of an andean^ ' 
messuage (a): but it is different when theii^r^ 
is created by express grant 

Where the mayor and corporation of a boxon^ 
had pasture in certain common fields for every ad- 
mitted freeman, paying scot and lot and resideul^ 
during a certain part of the year, it was held that 
the right could not be extended to freemen residing 
outside the old borough, but within the new bouiir 
daries as enlarged by a modem Act of Parlia- 
ment (h). 

The right of feeding in these common pastures 
has frequently been claimed as a right of common, 
and much confusion has arisen from the fact of the 
claimant possessing no land to which it could be 
appurtenant. The separate right has accordingly 
been said on various occasions to be a common 
appurtenant (c), or common in gross (d), and a 
common " in the nature of shack " (e). 

So it has been said, " that common may be ap- 

(a) Costard v. Wing field, Ow. 4; 2 Leon, 44 ; Wh^i* 
Coleman, Freem. 174 ; Dunstan v. Tresider, 6 T. R. 2 ; 
Stott V. Stott, 16 East, 343. 

(6) Beadsworth v. Torkington, 1 Q. B. 782. 

(c) Musgrave v. Cave, Willes, 319. 

(d) Staples v. Mellor, 2 Lev. 246 ; Stahles v. MeUon, 2 Show. 
43. 

(e) Scroggs, C. J., in the case last cited, Woolr. 70. 



COMMON OF PASTUBE. • 43 

mt to a dweHing-house without land if the 
r of cattle be ascertained : and that this 
^hen SO limited appears to lose all necessity 
irtenancy to land. It may be appurtenant 
oflBice, as to a burgager in a borough, and 
I even to an inhabitant of a vilL It has 
jen said that a man may prescribe to have 
ht by reason of his person " (a), 
true that in some cases an office, as that of 
seper, may entitle a person to common, but 
common appurtenant to land on which his 
ire levant and couchant (6). It is usual for 
es in a borough to have a share in a com- 
asture (not however to have a common of 
i) in a " burgage-field " (c) in respect of 
nements, and in the same way for each in- 
t of a township to share the benefit of a 
a pasture vested in trustees, 
their right is not a common, because the 
product belongs to them, whether the soil 
to the same persons or not. " They are not 
aers, but landowners. They have the soil 
le pasture) of the wastes as tenants in com- 

3ke, Inclos. 22. 

thers V. Iseham, Dyer, 70. 

Geo. 3, c. 68, 105, Priv. Acts ; Miller v. Walker, 1 

The right of the burgesses was claimed as a com- 

:ros8 for all cattle levant and cotLchant in the town- 

''oolr. 70. The field however seems to have been a 

pasture of which the property was in the corpo- 
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men " (a). It was usual for the lords of manors in 
many parts of England to reserve to themselves a 
fold-course or right of sheep-walk, which gave 
them the sole privilege of feeding sheep over the 
lands of their tenants at certain seasons of the 
year, as from Michaelmas to Lady-day (6). This 
right is often delegated to other persons, who are 
called flock-masters (c), and in one case a pre- 
scription was set up to have this separate right 
over the demesnes of the manor, in the occupation 
of the lord (/a). 

This has frequently been described as a com- 

(a) Benson v. Chester, 8 T. K. 396. An account of the 
origin of some peculiar rights of several pasture is to be 
found in Hutchinson's Hist. Cumberiand. **When the 
lord enfranchised his villeins, and raised them to the dig- 
nity of customary (freehold) tenants, the lands which they 
had cultivated were divided into " whole tenements," which 
were again subdivided into four equal parts. Each had one 
part, and the tenant of each part contributed his share to 
all burdens. The divisions were never properly distm- 
guished ; the lands remained mixed, and each tenant had a 
share through all the arable and meadow, and common 
of pasture throughout the waste." — vol. i. 358. 

(6) Law Select. Comm. 24. " The land is left to weed% 
&c., for the flock of one farmer, who by prescription is the 
only person to keep sheep in the parish, and has even the 
right of feeding with sheep many of the inclosed pastures 
and meadows, after the hay is removed. In retiun he is 
bound to fold a certain number of acres for the other 
tenants." — Yoimg, Agric. Suffolk, 15 ; Inch Comm. Rep. 
1844 ; 37 Geo. 3, c. 56, Priv. Act. 

(c) Ivatt V. Mann, 4 Scott, N. S. 356 ; Johnson v. NorriSf 
Litt. 45. 

(d) Waller v. Spilman, Chy. Proc. temp. Elis. W. 15, 61. 
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mon of pasture appendant, appurtenant, or in 
gross (after being severed from the manor) and is 
sometimes cited as an instance of the possibility of 
common of pasture being appurtenant to a house, 
cottage, or manor without land (a). 

But it is now agreed that these rights of sheep- 
walk, and of jlock-masters by grant or prescription 
are not rights of common, either appendant, ap- 
purtenant, or in gross, but seignorial rights reserved 
by the lords of the manors on the creation of the 
tenancies (6). 

Foldage or * free-fold ' is another reserved right 
of the lords of manors in certain counties, which 
has been in the same way as the foregoing right 
confounded with a right of common appendant or 
appurtenant to a manor without land, or with a 
oommon in gross, when the lord has granted it to 
a stranger. It was defined by Hales, J., as the pri- 
vil^e of having the tenant's sheep to feed on the 
fields of the lord in order to manure the land (c). 

(a) Leniel v. Harshp, 3 Keb. 66 ; Weekly v. Wildmarij 
1. Ld. Baym. 406 ; Musgrave v. Gave, Willes, 319 ; Stam- 
f&rd V. Surges, Sheph. Abr. 381 ; Dmf v. Spooner, 4 Vm. 
Abr. 591 ; Johnson v. Norris, Litt 45 ; Roberts v. Young, 
1 BrownL 172 ; Drury v Kent,- Cro. Jac. 15 ; Noy v. Webb, 
I Ba Abr. 132 ; Fielding v. Wren, Gary, 65 ; Heveningham 
Y. Flowerdew, Chy. Proc. temp. EHs. K. 5. 58 ; Hind v. 
Pepys, ibid. H, 16, 58 ; Kitson v. Gropley, ibid. K. 4, 46 ; 
Cooke, Inclos. 21. 

(6) Jones y. Richards, 6 A. & E. 530 ; Ivatt v. Mann, 
4 Scott N.S. 356. 

(d) At the Norfolk assizes in 1688. Of. 1 Hen. 7, ^4 \ 
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The name of foldage is also giyen ''in parts of 
Norfolk to the customary fee paid for exemption 
at certain times from this duty to the lord of the . 
manor (a). 

It was decided, in a case where the lord of a 
manor had liberty of faldage and a fold-course for 
300 sheep over certain closes within the manor, 
that the lessee of these rights could not feed his 
own sheep over these closes, on the ground "that 
a prescription to have a faldage and fold-course can 
never extend to give a right of common : because 
the nature of faldage is to have other men's sheep 
folded on one's lands " (6). 

Co-litt 164 a. " Faldage is a custom in Norfolk and Suf- 
folk for the owner of sheep to put them into the lord's 
land and fold them there, for which convenience the lord 
finds hurdles, and prepares the fold : but the word faldage 
in law will not imply all this without alleging the cus- 
tom specially.'* — ^Woolr. 223 ; Dichman v. AlUn^ 2 Ventr. 
138 ; RcywlesY.MoMmy 2 BrownL 90, 197. Bra Abr. PreacL 
57. 
(a) Beckwith. Blount's. Ten. 441. 

(6) Sharpe v. Bechenowe, 2 Lutw. 1249. 



CHAPTEE III. 

COMMON OF PASTURE APPENDANT. 

ym/miyn, of pastwre a/ppendarU defined — Its origin — 
Appendant to what Icmd — For what period — 
Double limitation of time — Operation of the Fre- 
gcription Act — Whether the comm^on law right of 
aXL free tenxjmU in a manrhor — Man/ be claimed for 
land which is not archie — Gam/nx>t be claimed for a 
house or cottage without land — By what cattle it 
must be used — Leva/ncy amd cowchancy — Whether 
cUxMnahle for a nvmber certain — DiffererU definu 
turns of levancy amd coucha/ncy — Common of 
pckstwrt in open fields — On condition — Within 
certain periods — Distinguished from comm^on 
appendant — Can copyholders have common appen- 
daffU% 

3MM0N of pasture appendant is a prescriptive 
ght in freehold tenants of a manor of feeding 
leir cattle, used in agriculture, upon the lord's 
aste (a). 

It is said to be " of common right," because on 
rery original feoffment of arable land to be held 
f the manor in socage, the law without express 
'ords presumed a grant of sufGicient pasture in 

(a) '^ Common appendant is to have common for arable 
md for the beasts that plough the land and manure it, 
ix. : for the oxen and horses to plough, and the cows and 
iieep to manure it" — 37 Hen. 6, 34 ; Bro. Abr. Comm. 13, 
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the waste for the beasts levant and couchavi on the 
land (a). 

The reasons for this presumption were, that in 
the scarcity of meadows and inclosed pastures 
which prevailed in early times, the tenant might 
otherwise have been without pasture for his cattk 
when the crops were in the ground, and generally 
for the advancement of tillage, " which was much 
favoured in law ;" the socage tenants were, more- 
over, frequently bound by their tenure to assist in 
cultivating the lord's demesnes, and to keep cattle 
for that purpose, which could not be conveniently 
pastured on their own lands throughout the year (J). 

Although it is a prescriptive right, the prescrip- 
tion must not be pleaded, being implied in the 
legal definition of the term appendant (c). 

The common is only appendant to land which 
has been arable from time immemorial, and not to 
any land which has been approved within time of 
memory (d). 

(a) 26 Hen 8, 4. 

(6) Tyrringham's Casey 4 Co. 37. 2 Inst. 86. Co. litt 122«. 
Bennett v. Reeve, Willes, 231 ; Musgrave v. Carney iJbid, 319. 

(c) Co. Htt 121 b ; 11 Hen. 6, 11 b; 5 Assis. 2 ; 22 Assis. 
63 ; Qrymea v. Peacx>cky 1 Bnlstr. 18. 

(d) 26 Hen. 8, 4. Bro. Abr. Assize, 16. Fleta, 261 
^' Nulla communia pertinet ad tale tenementmn, quia illud 
olim fuit foresta, boscus, & locus vastsB solitudinis, et cois* 
munia jam efficitur assartum et redactum est in cultunxn. 
Et idem dici poterit de mariscis et aliis vastitatibuB in col- 
tuiam redactis.'' 
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The right of common bemg incident by force of 
a legal presumption to the original feoffment only, 
j it must in every case have been in existence at the 
j date of the statute Quia Emptor es, 18 Edw. I. (a). 
i That statute having in effect prohibited the creation 
i of new manors (excepting in certain cases not of 
;' importance to this question), it follows that aU 
freehold lands, anciently arable, are within the 
same manors as when the statute was passed ; and 
the tenants of such lands wiU have appendant 
rights over the same wastes, with the following 
exception. Wherever the land has not been held 
continuously of the manor since 18 Edw. I., it 
must have been at some period in the hands of the 
lord : and when, by means of an escheat, forfeiture, 
or purchase, the lord acquired as good a title to the 
tenement as to the waste, the common appendant 
became extinct, and can never be revived in the 
same form (6). The most extensive grant of com- 
mon to a new tenant could only create a common 
appurtenant, differing in several respects from the 
old right, as, for example, in being destructible on 
the tenant's purchase of the least portion of the 
waste (c). 

(a) Tyrringham's Case, 4 Co. 37, 2 Inst. 86. 

(b) Bradshaw v. Eyre, Cro. Elis. 670 ; Worledge v. Kings- 
wdl^ tbid. 794 ; Nehon's Case, 3 Leon. 128. 

(c) 4 Co. 38, James v. Read, 2 Brownl. 47 ; Tidderton v. 
Hcurpurfikj. Proc. temp. Ehz. T.ll. 28, where the commoner 
lost his right by purchasing a sixty-fourth part of the waste. 

D 
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There is, therefore, a double limitation of time 
implied in the definition of common appendant : it 
must not only be an immemorial right, which 
could by the provisions of the Prestsription Act (a) 
be proved by a thirty years' user, and rendered in- 
defeasible by a user for sixty years, but it must 
also have existed before the date of Quia Emptores, 
A proof, therefore, that the land in question was 
first brought into cultivation, or was in the full 
ownership of the lord at any period subsequ^at to 
that statute, will necessarily upset a claim for com- 
mon appendant notwithstanding a user for m^ 
years or more. At first sight this appears to con- 
tradict the language of the Prescription Act, but it 
must be remembered that upon such proof it will 
be evident, not only that the right was created 
within time of memory, which would be unimpor- 
tant, but that it has never been common appen- 
dant during the period of user. 

At the present time, therefore, it is incorrect to 
describe this privilege as " the common law right 
of all free tenants in a manor," although it was 
incident to the original grant of all land anciently 
arable. A large proportion of the free tenancies 
have lost their common appendant by the lord's 
unity of possession (6). 

(a) 2 & 3 Will. 4, c. 71. 

(&) *' It ifi not to be understood that every tenant of a 
manor has by the common law such a right, but only that 
certain tenants have it, not by prescription, but as a right 
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It was at one time only possible to claim the 
privilege for arable land, and a claim in respect of 
a house, meadow, or pasture, eo nomine^ would still 
be rejected. But as agriculture improved it became 
usual to convert arable into pasture, a practice, 
however, at which several Acts of Parliament were 
directed from time to time ; and this is noticeable 
especially in the time of Queen Elizabeth, in whose 
reign it was decided in a leading case as follows : 
** If a man has had common for beasts that, serve 
for his plough appendant to his land, and perhaps 
of late time a house is built upon part thereof, and 
some part is employed for pasture, and some for 
meadow, and this for the maintenance of tUlage, 
which was the original cause of the common, in 
this case the common remains appendant, and it 
shall be intended in respect of the continual usage 
of the common for beasts levant and couchanty that 
at first all was arable : but in pleading he ought to 
prescribe to have it to the land " {a) (and not to 

by common law incident to the grant This is not a com- 
mon right of all tenants, but belongs only to each grantee 
(before the statute Quia Emptores) of arable land, by virtue 
of his individual grant, and is an incident thereto ; and it is 
as much a peculiar right of the grantee as one derived by 
express grant or prescription, though it differs in its extent, 
being limited to such cattle as are kept for ploughing and 
manuring the arable land granted, and as are of a descrip- 
tion fit for that purpose ; whereas the right by grant or pre- 
scription has no such limits, and depends on the will of the 
grantor." — Parke, J., in Dunraven (Earl) v. Llewellyn, 19 
LJ. Q.B. 391, Cf. Cooke, Inclos. 18, 101. 
(a) Tyrringhcmi^i Case, 4 Co. 37. 

D 2 
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the meadow, &c., eo nomine). This principle has 
been extended to other cases, all land being for 
this purpose presumed to have been arable origi- 
nally, imless the contrary plainly appears. 

Thus it was said in the same case that the com- 
mon might be claimed as appendant to a " plough- 
land," or to a manor, containing pasture, meadow, 
or wood, for the claim will be applied to such parts 
of the land as agree with the nature and qualities 
of common aipipendsint, reddenclo singula singviis ; 
and the demesnes of the manor would either be 
presumed to have consisted of ancient arable en- 
tirely, or the claim would be referred to the ancient 
portions, and not to those parts which the lord may 
have approved "out of the wastes and moors parcel 
of the manor " (a). 

In the same way common was formerly allowed 
as appendant to a messuage, or cottage : this must 
not be understood to mean that common was 
allowed in respect of a house without land, for in 
such a case the criterion of levancy and coucJumcy 
could not be applied (6). But in all those cases 

(a) ibid, 

(6) Co. litt. 5 b. and cases there cited. In Scholesy, Ear- 
greaveSf 5 T.B. 46, common was claimed for a house with- 
out even a curtilage, but with a small hold for sheep 
beneath a butcher's shop. The claim was dismissed for 
want of land,— Benson v. Chester, 8 T.R. 396 ; JVhitelock v. 
Hutchinson, 2 M. & Rob. 206 ; Cheesman v. Hwrdham,, 1 B. 
& Aid. 711 ; Leniel v. Hcurtop, 3 Keb. 66 ; Emertonv, Selby, 
2 & 3 Raym. 1016, 6 Mod. 116 ; North v. Cox, 1 Lev. 263 ; 



COMMON OF PASTURE APPENDANT. 53 

land was included in the term * messuage/ and for 
a considerable period every cottage was bound to 
have four acres of land annexed to it (a), and the 
Courts would always suppose that the least cottage 
would have a yard or curtilage attached to it (6). 

By a general rule the pasture must be used by 
the cattle of the freeholder who has common appen- 
dant, among which are included those in which he 
has a special property for the time (c), the privi- 
lege having been given originally to meet the diffi- 
culty of finding food for beasts actually used upon 
the farm. But if there is need, the tenant may 
borrow other cattle for manuring the ground, and 
may use the pasture with them : " for by the loan 
they are in a manner made his own" (d). But the 
commoner can never sell or let his right to a 
stranger (e). 



Potter V. North, ibid. 268, 1 Saund. 350 ; Scambler v. John- 
son, 2 Shower, 248 ; Hockley v. Lamb, 1 Ld. Raym. 726. 

(a) By an Act passed in 31 Eliz. and repealed by 15 Geo* 
3, c. 32. 

(6) Emerton v. Selby, suprd; Benson v. Chester, suprd. 
See 2 Watk. Copyh. 543, respecting " common for the bare 
house," in open fields, by the custom of certain manoi*s. 

(c) Jcuon V. Helliard, 4 Vin. Abr. 585, Bro. Abr. Com- 
mon, 5. 

(d) Fitz. Nat Brev. 180 b. 45 Edw. 3, 26 ; Strode's Case, 
11 Hen. 6, 22 ; Rumsey v. Rawson, 2 Keb. 410, Raym. 171 ; 
Monk V. Butler, Cro. Jac. 575 ; Manneton v. Trevilian^ 
Skinn. 137, 2 Shower, 328. 

(e) 22 Assis. 84. 
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The proper criterion or standard for measxmng 
the number of cattle to be turned on by the com- 
moner is to ascertain how many are levant and 
couchant on the land, which was the practice 
under the old writ of admeasurement (a). But an 
opinion has sometimes been maintained to the 
efifect that common appendant may by usage he 
limited by a number certain, as for thirty oxen 
sixty sheep, or the like, and not by levancy and 
couchancy (6). Two cases have been cited in sup- 
port of this opinion, which, on examination, how- 
ever, will be found to apply to common appurte- 
nant. The first (c) related to common in certain 
open fields and pastures of a township after the 
crops were carried, and no right was exercised in 
the waste of the manor. This was called " appen- 
dant " in one of the year-books, in the ambiguous 
fashion before described, but in a contemporary 
report of the same case its nature is described with 
great minuteness, and it is shown to have been a 
common appurtenant, the only right which the 
tenant could have in an open field. The other case 



(a) Fleta, 262, 3 Bl. Comm. 239 ; Whitebckv. Hutchinsony 
2 M. & Rob. 205. 

(6) Woolr. 20. 

(c) 17 E. 3, 26, 34 b. Claim in an open field and pasture 
of " common appurtenant to a free tenement in Dale for 30 
beasts and 130 sheep and 20 ewes in 1,000 acres of arable, 
40 acres of pasture, and 20 acres of meadow, as to half the 
arable from the harvest to the sowing, and as to the other 
half from a certain feast-day to another ; in the open 
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related also to common appurtenant, the points de- 
cided being, that when one prescribes for common 
appurtenant to land without alleging that it is for 
cattle levant and couchant, there a certain number 
of cattle must be expressed; and that on the 
alienation of part of the commoner's land the right 
should be apportioned {a). 

It is believed, therefore, in the absence of any 
other authorities to the contrary, that common 
appendant is always measured by levancy and 
couchaTicy, respecting the meaning of which terms 
a great deal of argument has taken place at various 
times. 



meadow from the carrying of the hay till Lady-day ; and in 
the pasture with 28 beeves from the 26th of May to Nov. 
lat ; and if any other put in his beasts before May 26th the 
plaintiff claimed to do the same." This case has been very 
much cited to establish the possibiHty of limitations upon 
common appendant, to which it has apparently no refer- 
ence. 

(a) M(yr$e v. Webhe, 13 Co. 65, 66, 2 Brownl. 297, 4 Vin. 
Abr. 594. In one report of the same case the common is 
called ' appendant ;* 1 Brownl. 180. The plaintiff having 
prescribed for common appurtenant to two yardlands, of 
which part had been demised for a term of years, the Court 
held that as the freehold of the land was in the plaintiff^ 
** so without question the inheritance and freehold of the 
common after the termination of the term of years is 
* appendant ' to the lands." 

Had the common been appendant instead of appurtenant, 
according to the fuller reports of the same, the pleading of 
the prescription would have been fatal to the plaintiff's 
claini as a double plea." — Co. htt. 121 b. ; Qrymes v. Pea- 
cock^ I Bulst 18. 
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It has lately been defined, in agreement with 
many decisions in the early books, in the follow- 
ing manner : " The rule is, that such cattle only 
are to be holden levant and couchant on the inclosed 
land as that land will keep during the winter. It 
has been argued that the rule includes such as the 
land will keep during the whole or any part of the 
year, but that is not so. The real question is, 
whether he has turned on more cattle on the com- 
mon than the winter eatage of his ancient tene- 
ment, together with the hay and produce obtained 
from it during the summer, is capable of sustain- 
ing " {ay 

It is thought by some authorities that common 
appendant was originally measured by the number 
of cattle required for the tillage of the land, and 
that the right was afterwards enlarged by admit- 
ting all the cattle which could be sustained on the 



{x) JVhitelock v. Hutchinson, 2 M. & Rob. 205 ; Patrick v. 
Lowre, 2 Brownl. 101 ; Smith v. Bonsall, Golds. 117 ; Lord 
Coke's opinion cited in Cole v. FoxmaUy Noy. 30 ; Dean S 
Ch. Salisbury's Case, ?, Salk. 93 ; Leech v. Widsley, 2 Keb. 
590 ; Scholes v. Hargreaves, 5 T.R. 47. In Emerton v. SeWy, 
6 Mod. 115, foddering in a yard was said to be evidence of 
cattle being levant and couchant ; explained in Cheeseman v. 
Hardham, 1 B. & Aid. to mean that the stubble, &c., used 
in such foddering must have been produced on the com- 
moner's land. 

For a suggestion that common appendant might be 
claimed for horses in a stable without land, " though not a 
right of common capable of being measured by levancy and 
couchancy," see Cooke, Inclos. 16. 
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winter eatage of the tenement. " It is probable," 
says a high authority (a), " that the origin of this 
double definition of levancy and couchancy was, 
that the number requisite to plough and compester 
was the limit to common appendant, and the capa- 
city of wintering was the limit to common appur- 
tenant. The Courts have never denied the right 
of admeasuring common appendant by its original 
standard." The case has been supposed of a com- 
moner with a stubborn piece of land, which 
will not sustain in winter the cattle which are 
necessary for its summer cultivation : and it is said 
that the commoner will at all events be allowed 
pasture for the animals wliich assist in rearing his 
produce, whether he can fodder them in winter or 
not ; but the case is extremely unlikely to occur (&). 
This view is supported by the judgment of WiQes, 
C.J., in Bennett v. Reeve (c), where cattle levant 
and couclmnt were defined to be "such and so 
many as the tenant has occasion for to plough and 
manure his land, in proportion to the quantity 
thereof." 

Several varieties of common of pasture have 
been put down by early writers under the head of 
common appendant which we now should class 
among commons simply appurtenant, " which (as 
we have seen) is much confounded with the right 

(a) ihid. 11. 

(6) Woobr. 24, Marshall, Inclos. 30. 
(c) WUIes, 231 ; 4 Vin. Abr. 584 ; 2 Bl. Coiam. ^^. 

D '6 
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of which we are speaking" (a). Of this kind is a 
right of pasture conditioned to cease when the 
land in which it is claimed is sown (6) : for com- 
mon api)endant is given to the freeholders in the 
wastes of the manor only (c), and does not include 
those prescriptive rights of neighbours or others in 
open fields and meadows to which we have before 
referred. Among commons appurtenant we may 
therefore include privileges of pasture on the 
stubble fields of a township (c?) after the com is 
carried, or during the whole of every third year 
when land lay fallow (e) (according to the rule 
now disused) (/) ; and similar privileges in open 
meadows after the hay is carried, or in a pasture 
from one feast-day to another, as in the case cited 
above from the Year-book of Edw. III., where the 
commoner had a right to pasture thirty beasts in 
one place, and ten out of the thirty in another 
place {g). A "right of pasture which is limited 
to cease when the commoner shall leave a certain 

(a) Woolr. 27. Co-litt 184 a. 

(6) 37 Hen. 6, 34, 1 Ro. Abr. 397. 

(c) Tyrringham's Case, 4 Co. 37, 2 Inst. 86, Fleta, 265 ; 
Bennett v. Eeeve, Willes, 231 ; Musgrave v. Cave, ibid, 319. 

{d) Fitzh. Nat Brev. 180, 37 Hen. 6, 34 ; Trulock v. WhiU, 
1 Brownl. 189. 

(e) 22 Assis. 42, Ohandler v. Mdlandy 2 Keb. 491 ; Walter 
V. ChauneTf 1 Ventr. 21. 

(/) 17 E. 3, 26, 34. 

(a) Woolr. 20. 
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house, or discontinue a payment, or break any 
other condition (a), is not a common pertaining to 
land, but seems rather to be a personal right or 
common in gross. 

The definition of common of pasture appendant 
restricts it to certain freehold tenants of a manor, 
a grant of the right being presumed only upon the 
original feoffments in socage (h). It follows that 
copyholders cannot have common ' appendant,* 
though their privilege is rightly described in 
pleading as 'pertinent to their tenements/ ie., 
appurtenant (c). Common appendant being of 
common right, cannot originate in any local 
custom; but copyholders cannot have any pas- 
ture on the waste without a special custom, 
which in some manors is absent. Again, copy- 
holders in early times were mere tenants at will, 
who could have no power of taking the lord's pro- 
duce, but by acquiescence and permission of the 
lords they were allowed to take profits on the 
waste until their custom was established (d). 
Common appendant, on the other hand, can- 
not originate in any act of the party, but is 

(a) 37 Hen. 6, 34. 

(6) 2 Inst 86, 4 Vin. Abr. 579. 

(c) Crowther v. Oldfield, 2 Ld. Raym. 1225, Woolr. 28 ; 
Lex CustuTnaria^ 63. 

(rf) Fisher v. Wrm, 3 Mod. 250 ; North's Casey 2 Bulstr. 
262. Rogers v. BrentoUy 10 Q. B. 49. 
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created in certain specified cases by the common 
law (a). 

(a) Bennett v. Reeve, Willes, 231 ; Musgrave v. Cave, ibid. 
319 ; Dunraven {Earl) v. Llewellyn^ 19 L.J. Q.B. 391. Com- 
pare Bracton, 224 : ^* Nemo potest communiam pasturse 
clamare ut pertinentem ad libenim tenementam suuin, nisi 
ille (jui libenim tenementum habet Liberum autem dicitur 
ad differentiam villenagii, et villanorum qui tenent villen- 
agium, quia non habent actionem nee assisam, sed dominus 
cujus liberum tenementum viUenagium fuerit." 



CHAPTEE IV. 

)MMON OF PASTURE APPURTENANT, BECAUSE OP 
VICINAGE, AND IN GROSS. 

ymmon of pasture <ippurtenant defined — How differ- 
ing from common appervdcmt — Must he claimed in 
respect of land — Distinguished from several in- 
terests in pasture, fold-course, and cattle-gates — 
Appurtenant rights of pasture either Simple or 
Reciprocal — Simple rights where found — Recipro- 
cal rights in open fields — Alternate rights of pas- 
ture — ComTnon of shack — Distinguished from 
com/mon because of vicinage — Common of pastwre 
appurtenant how limited — By levancy and cou- 
chancy — By a nu/mher certain — Common sans 
nombre — Limitations of time and place — Common 
appendant a/nd appurtenant in a Forest — Under 
what restrictions. 

ommon because of Vicinage defined — Its ori- 
gin — Compared with commit in open fields — 
Common of pasture appurtenant — Compared with 
common of shack — Said to be an excuse for tres- 
pass — flw in tJie natwre of a right of commxm — 
May be established under tfie Prescription Act — 
Limitations of the right — Destroyed by inclosnre 
of any portion. 

ymmon pasture in Gross defined — Distinguished 
from real servitudes — Its origin — Va/rious limita- 
ticns of the right — Common in gross sans nombre 
— Distinguished from separate interests in Kerboge 
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and reserved manorial rights — Who may prescribe 
for this right — What commons of pasture may he 
turned into commons in gross. 
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We now come to the consideration of the most 
ample kind of common of pasture, viz. : common 
of pasture appurtenant, which has no necessary 
limitations of the kind imposed on common ap- 
pendant, but which may be measured only by the 
capacity of the waste to feed the animals kept 
upon the commoner*s land. 

It may be defined as the right, which a person 
may have by grant, prescription, or custom, to feed 
cattle maintained on his own land over the soil of 
another. 

It differs from the right last described in all the 
characteristics which arise from the connection of 
the latter with the socage tenure of ancient arable 
land in a manor (a). 

Thus it may be taken by freeholders in a manor, 
whether their lands have been held by the lord 
within time of legal memory or not : by the copy- 
holders or customary freeholders as appertaining to 

(a) Sacheverel v. Porter^ Cro. Car. 482 ; Dumraven (Ea/rl) 
V. Llewellyn f 19 L. J., Q. B. 391. 

(b) Crowthery. Oldfieldj 2 Ld. Rayin.l226;i^'w^r v. Wren^ 
3 Mod. 250; North v. Cox, 1 Lev. 253 ; Hutchinson Y.Jack' 
son, 2 Lutw. 1324. 
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their customary estates by force of a special cus- 
tom (b) ; by the corporation of a bo:?ough or trus- 
tees for a body of inhabitants, having cattle levant 
tuid couchant within their borough or township {a) ; 
or by any strangers to the manor, who by grant or 
long acquiescence of the lord have gained this pri- 
vilege upon the waste : and the tenants of a manor 
may have common appurtenant in the waste of 
another lordship (6). 

Being in all cases created by the act of a private 
person, and not by the law for the encouragement 
of tillage, it is said to be against common right, 
but is nevertheless specially favoured by the 
courts (c) 'if it can in any way be made good/ 
For the same reason it may be created at the pre- 
sent day {d). It is not restrained to beasts which 
plough and manure the ground, but may be ex- 
tended to hogs, goats, and geese {e) : " the right 
by grant or prescription has no such limits as 
those of common appendant, and depends upon 
the will of the grantor alone " (/.) It also differs 

(a) Case of Coventry, 15 E. 4, 33. 

(6) Sacheverel v. Porter, suprd ; Clarkson v. Woodhouse, 
6 T. R. 412. 

(c) Stonesby v. MvMenden, 2 Sid. 87 ; Law Select Comm. 
10. 

((£) 26 Hen. 8, 4 ; Pretty v. Butler, 2 Sid. 87 ; Cowhm 
v. Slazk, 16 East, 108. 

(«) Co. litt. 122 a ; &mith v. Feverel, 2 Mod. 7. A gene- 
ral license to put in cattle wiU not include hogs, but it is 
otherwise with a temporary license. 

(/) Dunraven v. Llewellyn, suprd. 
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from common appendant in the fact that the land 
for which the right is claimed may be of any descrip- 
tion, And in any situation. 

The rules above mentioned respecting the in- 
capacity of inhabitants, occupiers, or any fluctuafc- 
iug and unincorporated class of persons, as such, 
apply to this species of common ; and it must 
also be remembered that the privilege must be 
claimed in respect of land, and not in respect of 
a bare house or cottage {a), as was explained 
under the head of common appendant. It will 
also be remembered that the right of feeding a 
certain number of sheep over a tenant's land, as 
a fold-course appurtenant to a manor (&), is not a 
right of common, though it was once described as 
such : and that copyhold or freehold cattle-gates 
and other several rights in stinted pastures are not 
commons appurtenant but interests in the land. 

(a) It was once said, in Leniel v. Hartop, 3 Keb. 66 
that the possessor of the least cottage in Lincolnshire had 
common for ICXK) sheep which need not be levant and cour 
chant on his cottage, and it was concluded from this obiter 
dictum, that when the number is ascertained, the right may 
be detached from the ownership of land. None of the later 
decisions support the sugj^estion, and the report in Keble 
shows that the right was only allowed on showing that land 
was then included in the commoner's messuage. 

(b) Day v. Spooner, 4 Vin. Abr. 591 ; Musgrave v. Gaw^ 
Willes, 319 ; Stamford v. Burgess, Sheph. Abr. 381 ; Fiddr 
ing V. Wren, Gary, 65 ; Jones v. Richards, 6 A. & E. 530 ; 
Ivatt V. Mann, 4 Scott, N. S. 358, and other cases cited at 
the end of the preceding chapter. 



I 
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Rights of common pasture appurtenant may be 
either simple or reciprocal ; the former, when the 
owner of the waste has no pasture over the tenant's 
land in return, and the latter when neighbours 
have a mutual right of turning out cattle to feed 
on each other's land. 

The simple right is usually exercised upon the 
waste of a manor by the tenants, and strangers 
who can show a grant or prescribe : these may be 
either individual landowners in the neighbourhood, 
or a whole body of tenants within an adjoining lord- 
ship (a). 

The reciprocal right is found in shack-fields, and 
open meadows which at certain seasons are open 
to all the proprietors of allotments, as described 
in a former chapter. It may also be alternate, as 
well as reciprocal : * if, for instance, one township 
has common in another during one season, and a 
second township has common in the first during 
another season, or in every second year, that is not 
common of vicinage, for they do not intercommon 
all at one time, but it is common appurte- 
nant ' (b), 

(a) It is very usual for the tenants in one of two adjoin- 
ing manors to have common on the wastes of both. This is 
often said to be a common of vicinage, but is well explamed 
by Mr. Cooke to be a common appendant or appurtenant 
according as it is exercised on their own waste or their 
neighbours', and according to other circumstances. — Cooke, 
Inclos. 18. See Garth v. Firmans, Chy. Proceed, temp. Elis* 
O. 5, 56. 

(6) Anon. 1. Dyer, 47, b. 
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The fundamental distinction between these le* 
ciprocal rights and common of vicinage, which will 
be described later, lies in the role that the latter 
does not extend to turning cattle on the waste 
lying between the manors or townships, but onlj 
to excusing their strajdng there, and to preventing 
a distress for such escape (a) : and there are several 
other important differences between them (6). 

In shack-fields and open meadows the common 
of each severalty owner is appurtenant to his own 
allotment, each having common at a certain time 
over the land of all the rest. The right must be 
measured by ^aTK^ and couchancy^ i.e,y the number 
of cattle which the allotments would separately 
maintain in the winter (c). 

One species of shack common is hardly mcfte 
than a common of vicinage, as appears from the . 
following extract jfrom the leading case on com- 
mons in open fiields : " the common called shack, 
which in the beginning was but in the nature (rf 
a common of vicinage, for avoiding of suits, is in 
some places altered into the nature of a common 
appurtenant : for instance, if in the township of D- 
one who hath purchased divers parcels of land 
lying together, in which the inhabitants have used 



(a) Corbet's Case, 7 Co. 5. 

(6) Woolr. 59 ; Hickman v. Thome^ 2 Mod. 104 ; iW 
chard v. Powell, 10 Q. B. 103. 

(c) Ckeeseman v. Hardhan, 1 B. & Aid. 706 ; CorW' 
Case, suprd» 
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^o have shack, and long time since have inclosed 
it ; and notwithstanding, after harvest the inhabi- 
'tents have always had shack there by passing in 
hy gates, &c., with their cattle, there it shall be 
taken as common appurtenant, and the owner cannot 
exclude them of common there " (a). 

This kind of common is specially favoured by 
the law in not being extinguished by unity of 
possession, so that an owner of one allotment could 
I not by buying up others destroy the reciprocal 
f. rights of common appurtenant to the other aUot- 
I ments (6), unless there were a special custom to 
i inclose (c). 

Conimon appurtenant may be limited either by 
: Uvancy and couchaTicy^ the number of cattle which 
I the produce of the commoner's land can keep in 
winter, or the number of cattle may be fixed {d). 
But a limit of some kind is necessary, for it has 
been settled that common appurtenant saris nombre 
cannot exist in law, it being contrary to the essence 
of a common that one man might by possibility 



(a) Corbels Case^ 7 Co. 5. It was said by Littleton, J., 
that common of vicuiage was always appendant : he proba- 
bly referred to common in open fields wLich is appurtenant, 
the word appendant being often used in the reports to 
translate '* pertinens/* 7 E. 4, 26 ; 1 Ro. Abr. 399; Holli'nr 
Aed V. Walton, 7 East, 485. 

(6) Bp, London's Casey 14 Hen. 8, 1 ; 1 Ro. Abr. 936. 

(c) Hickman v. Thcyme, 2 Mod. 104 ; How v. StrodCy 2 Wils. 

(d) Fitzh, Nat. Brev. 181. 
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take the whole profit (a). Copyholders as a gene- 
ral rule have this right for their beasts levarU and 
coucJiant, but in some cases a stint is prescribed 
by their custom, of so many cattle to a ' tene- 
ment ' or a ' yard-land' according to the measure- 
ments used in the manor (6). 

So the right of common may be limited as to 
place, as in the case extracted above, which is 
considered by some to refer to a common appen- 
dant (<?), and in some manors one portion of a 
waste is open to the free tenants and another to 
the copyholders (rf). 

It may be again be restricted in the time of 
user, either that the pasture may be improved by 
being closed through the winter (e), or imtil the 
com and hay have been removed from open fields 
and meadows : and various statutory powers have 
been given at different times' to the owners of 
woods in which others have common of pasture, 
to close them for a period for the preservation of 
the young timber (/). 

(a) 1 Ro. Abr. 398 ; Benson v. Chestery 8 T. R. 396 ; Cob- 
ham V. White, 4 Vin. Abr. 585 ; Ghedley v. Mellor, 1 Sid. 
313 ; Stoneshy v. Mussenden, 3 Mod. 162. 

(5) 2 Watk. Copyh. 543. 

(c) 17 E. 3,26,34. 

{d) 2 Watk. Copyh. 553. 

(e) Standard v. Shoreditchy Cro. Jac. 580 ; Sacheverel v. 
Porter, Cro. Car. 482 ; 4 Vin. Abr. 590. 

( /) By 22 Edw. 4, c. 7, inclosures of woods was per- 
mitted for seven years. Compare a custom of Himbleton 
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Where the open fields were cultivated in a 
rotation of crops by the whole body of owners, the 
land being divided into shifts, on which the sum- 
mer and " winter crops " were raised, a third por- 
aon lying fallow for one year in three, it was 
isual for the commoners to change their place of 
common according to the season, feeding their 
3attle in each place jfrom one feast-day to an- 
3tlier (a). 

Commons of pasture both appendant and ap- 
purtenant may be enjoyed within a royal forest, 
the Charter of the Forest, 9 Hen. 3, c. 1, having 
provided that all commoners upon lands which 
were afforested should continue to exercise their 
lights over herbage and other profits, so long as 
they conformed to the forest law (6). 

The privileges of the commoners have been much 
impaired by the various Acts of Parliament passed 
to preserve the timber in the royal forests, which 
it is not necessary here to enumerate. With this 
exception, the owners of land within the bounds 
of a forest may have common appendant for horses 
and cows, but not for sheep without a special pre- 

manor in Worcestershire, where the copyholders have com- 
mon in the woods for three years after every seven. — 2 
Watk. Cbph 668. A similar power of inclosure was given 

by 35 Hen. 8, c. 17, and by 13 EUs. c. 25, the period was 
altered to two years. — BarringtorCs Case, 8 Co. 136 ; 4 Inst. 
334. 

(a) 17 Edw. 3, 26, 34 ; 4 Vm. Abr. 580. 

(6) Manwood, 95. 
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scription on these aniTnala being thought to frighten 
the game (a). But a man may prescribe speciaBj 
to have common there for sheep, in open places 
where there are no coverts (b). Common appurte- 
nant to lands within a forest cannot entitle Hie 
commoner as elsewhere to feed his goats, swine, or 
geese, upon the wastes (c). 

The herbage of a particular part of the foieflk 
may belong to a corporation in trust for the bin* 
gesses, or the inhabitants of a borough r*l5i.iTniTig 
the benefit through them : but the latter camu^ 
prescribe for a profit in their own names (d). 
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Tills right exists where the tenants of adjoining 
manors (a), or the inhabitants of adjoining town- 
ships, have from time immemorial (6) intercom- 

(a) lUd. 86. 

(6) lUd. 100 ; 4 Inst. 298 ; Wickham's Case, 8 E. 3, 31; 
Case of Leicester Foresty Cro. Jac. 155 ; Tenants of Braift 
Case, Sir W. Jones, 292. 

(c) 3 Bulstr. 213. 

(d) 10 E. 1, 13, 30 ; Case of LancasteTy 15 E. 4, 32 ; 20 
E. 4, 3 ; Case of Hal&y, Sir W. Jones, 297 ; Manwood, 92. 

(e) " If there are three townships, D. S. and V., S. lying 
in the middle between other two, D. and V. cannot inter- 
common by reason of vicinage, because they are not * vicini 
adjacentes.' " — Anon, Dyer, 47, b. 

(/) JevMn V. Vivian, Poph. 201 ; Smith v. Barnard^ 3 
Keb. 388. 
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iQoned on a waste or open field lying between 
them (a). It may belong to any owners of con- 
tiguous lands, so that the privilege is reciprocaL 

It is said indeed, that there is no absolute neces- 
sity for commons on both sides (J), though they are 
most frequently found to have the mutual privi- 
l^e ; but it was held in several important cases, 
ihat the prescription for this common of necessity 
imports reciprocity (c), and that the mutual privi- 
l^e ought always to be pleaded (d). It is probable 
therefore that a right of pasturage thus arising 
&om neighbourhood, without a reciprocal advantage, 
would be certainly considered appurtenant to the 
commoners land, and not classed as a common 
because of vicinage (e). 

The reason for which this kind of common is 
allowed in law to exist is explained in the leading 
case upon the subject (/) to be the avoidance of the 
suits which would arise on both sides, if actions 
coidd be brought for trespass whenever the cattle of 
one party stray over the portion of the undivided 
waste or field belonging to the other ; and so neces- 
sary is it that the benefit should be mutual, that if 

(a) 2 BL Comm. 34 ; Tennes de la Ley, 151. 

(6) Cooke, Inclos. 28 ; Of. Jones v. Robin, 10 Q. B. 635. 

(c) Smith V. How, 4 Vin. Abr. 586 ; Tyrringham*8 Case, 
4 Co. 37 ; Co-Utt. 122 a. 

(d) Brtmfield v. Kirher, 11 Mod. 72. 

(e) 7 E. 4, 26 ; 13 Hen. 7, 13 ; Abr. Comm. 29, 43 ; 
Cooke, Inclos. 18. 

(/) Tyrrvngham*8 Case, 4 Co. 37. 
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they do not intercommon at the same time, but 
take their common each at a different season tliis 
is not common because of vicinage, but common 
appurtenant to the land of each set of com- 
moners (a). 

This common has been said to agree veiy much 
in its nature with common of shack, and other re- 
ciprocal rights of common above described, and 
one judge even declared that they were identical 
rights (b) : but it has been observed, that shack is ^ 
confined to arable land, and similar commons to 
lot-meadows and other pastures divided into seve- 
ralty allotments, whereas common because of vici- I 
nage may be taken in an uncultivated waste, 
though it was also in many places exercised in 
open fields and meadows (c). When it is taken in 
a waste, the right exists through the whole year, 
wliile the others arise only in the periods between 
sowing and harvest, or closing the meadow and 
carrying the hay. 

But the chief difference between the right, which 
we are now considering, and the various species of 
common appurtenant lies in this fact : the com- 
moners in the latter case have a right to turn their 
cattle on their neighbour's pasture, but by the former 
right " they may not drive or put in their beasts 

(a) Anon, Dyer, 47, b. 

(6) Woob. 58, citing the opinion of Twisden, J., Mic. 
18 Car. 2. in Wilson's note to 7 Co. 5. 
(c) Woob. 59 ; 19 E. 4, 10. 
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into the other waste at first, but first into their 
own common, and then the beasts may well stray 
and go into the other common without being dis- 
trained " (a). 

For this reason it was often said, that common of 
this kind was not so much a right as an excuse for 
wrong, and a right of trespass by cattle escaping 
from their owners' ground, " which the law winks 
at to prevent suits in a plain and champaign coun- 
try " (i). 

But in an early case it was held, that the mutual 
liberty of having cattle on the undivided waste with- 
out danger of being distrained is in the nature of 
a right of common and must be so pleaded (c) : 
and it had been laid down before that time that the 
right did not arise out of a bare prescription, but 
by the union of a prescription and the considera- 
tion that another had a similar right (d) ; and it 
has been lately held to be such a right of common 

(a) Manwood, J., in Anon, 1 Dyer, 47 b ; Bromfield v. Kir- 
her, 11 Mod. 72. 

(6) C(yrhet'8 Case, 7 Co. 5 ; Anon. 3 Dyer, 316 ; Wells v. 
Pearcy, 1 N. Ca. 556 ; Heath v. Elliott, 4 N. Ca. 388 ; Gul- 
UU V. L(ypes, 13 East, 348 ; Clark v. Tinker, 10 Q. B. 604 ; 
Co-litt 122 a. 

(c) Peek V. fVirrallj Cro. Elis. 60. 

(d) 13 Hen. 7, 13. The case mentioned in 4 Vin. Abr. 
587, is not good law ; it was there said, that a man need not 
prescribe for this common, it being sufficient to say, " that 
he, and all those whose estate he has, have been accustomed 
to intercommon caiLsd vicinagii, because this is common ap- 
pendant"— 7 E. 4, 26 ; Bro. Abr. Comm. 29. 

E 
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as may be established by a thirty years' enjoyment 
under the provisions of the Prescription Act (a), 
bein^ founded on mutual covenants not to distram 
implied from long acquiescence on both sides (6) ; 
and " usage, though it be not ancient, which is ad- 
missible and not opposed by opposite evidence, is 
usually conclusive " (c). 

Like every other common, it must be limited so 
that no commoner may take an excessive share of 
the profit: the standard of measurement in this 
instance is the capacity of the smaller property in 
the undivided waste to afford pasture for cattle ; 
' if the commons of the viQs. of A. and B. are ad- 
jacent, and that the one ought to conamon with the 
other because of vicinage, and A. has 50 acres and 
B. 100 acres of common, the inhabitants of A. 
caimot put more beasts into their common than 
their 50 acres wUl depasture without respect to the 
common of B., nee e converso : the original cause of 
this common being not for profit, but for prevent- 
ing of suits for mutual escapes, and therefore if the 
vill of A. puts in 50 beasts, and the vill of B. 100, 
here is no prejudice to either, if the beasts of the 
one escape into the common of the other ' (d), 

(a) 2 and 3 Will. 4, c. 71. 

(h) Jones v. Bohin, 10 Q. B. 603 ; Clarke v. Tinker, ibid. 
B81 ; Pritchard v. Powell^ ibid, 589. 

(c) Rex V. Hoyhj 6 T. R. 430 ; Portland (Duke) v. Hill, 
2 L. R. Eq. 765. 

(d) Corhefs Case, 7 Co. 5. 
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It may be limited in other ways, when the right 
is exercised in places which lie in cultivation at 
certain seasons, as after the com is carried, or the 
hay taken away {a). 

The right extending only to the feeding of cattle, 
the commoner because of vicinage must not take 
any of the other profits of the adjoining wastes, 
although the other set of commoners have a right 
to take estovers, furze, thorns, and the like for 
their own use (&). 

A man may go into the common of vicinage to 
drive his cattle off into his own common, and may 
justify this trespass, for he ought not to keep them 
in the common of vicinage : but if they go into a 
third common, such excuse will perhaps not hold (c). 
Common because of vicinage is destroyed by the 
inclosure of any part of the waste (d), but the 
division must be complete, so as to prevent the 
cattle from straying into the enclosed ground, or 

(a) 19 E. 4, 10, and 21 E. 4, 41. 

(6) Garth v. Firmans, Chy. Proc. temp. Elis. G. 5, 31, 
a case instituted in the Court of Augmentations, and an 
injunction awarded in Chancery after the dissolution of 
that Court to restrain the tenants of A. from impound- 
ing the cattle of the tenants of B. who had common of 
vicinage on the intermediate waste ; but all the furze, bushes, 
and similar profits belonged to the tenants of A. 

(c) Bromfield v. Kvrher, 11 Mod. 73. 

((£) Tyrringham's Case, 4 Co. 37 ; Smith v. How, cited 
ibid. ; Bacon v. Palmer, 1 Brownl. 174 ; Bro. Abr. Absis. 
446 ; 4 Vin. Abr. 587. 
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the common of vicinage will remain (a). " And if 
l)nt one acre be completely inclosed, the same re- 
sult will follow," and the common destroyed, the 
mutual agreement being thereby rescinded (b). 

It was said by Hubert, J., that where the lord 
of one manor incloses any part of his common, the 
right arising from vicinage is gone : and that " this 
sliall not bind a copyholder of the same manor, 
but that he may have common because of vicinage 
as he had before " (c). But in a later case, where a 
copyholder prescribed for common appurtenant to 
liis copyhold, which was in reality a common be- 
cause of vicinage, and the plaintiff pleaded that 
the right was extinct, because the lord had inclosed 
a portion of the waste, here it was agreed by the 
court that the right was absolutely gone (d). 

COMMON OF PASTURE IN GROSS. 

This right differs from the foregoing commons 
of pasture in being unconnected in any way with 
the tenure or the occupation of land (e). It is a 
' personal servHitude,' to quote once more the lan- 

(a) Gulktt V. Lopes, 13 East, 348. 

(b) Harding v. Brooks, 3 Keb. 24 : Woolr. 137, cites 13 
Hen. 7, 13, on the same point. 

(c) Mic. 13 Jac. 1, cited 4 Vin. Abr. 586. 

(d) Bacon v. Palmer, 1 Brownl. 174. 

(e) 7 E. 3, 48 ; 6 Assis. 9 ; 2 Bl. Comm. 34 ; Co. 1. H. 
122 a. 
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guage of the Civil Law and the early English 
jurists (a), as distinguished from those " real ser- 
vitudes," where '*land is servient to land," i.e., 
where a waste is subject to the rights of every 
owner and occupier of certain neighbouring lands. 
It may be created either by grant, or by long 
usage and acquiescence implying a grant (b). In 
the former case the modes of taking it are very 
various, being limited only by the power and dis- 
cretion of the grantor. It may be given, for ex- 
ample, either throughout the whole waste, or in a 
limited portion of it, at certain seasons throughout 
the year, and in open fields during the period be- 
tween sowing and caiTying the crop (c). Other 
conditions may be imposed in same way, as that 
the commoner shall exercise his right only when 
the owner of the waste has turned his own cattle 
into the pasture {d)^ or only in such places as are 
used by the owner's cattle (e). In the last case it 
has been held, that the commoner should not lose 
his right merely because the owner ceased to turn 
out his beasts : and it was once thought that such 
a condition as the last would be void, as a possible 
means of destroying the commoner's right, but it 
was settled that the common might be regulated 

(a) Bracton, 228. 

(b) Fitzh. Nat Brev. 180 N. 

(c) 17 E. 3, 34. 

(d) 9 H. 6, 36 ; 1 Ro. Abr. 404. 

(e) Jbid, 
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in this mode, and that the law could not suppose 
any intended fraud on the part of the grantor {a\ 

In an early case of considerable importance (6) 
where tlie grantor had given common in gross to 
another ** wherever the grantor's own beasts should 
go," it was decided, first, that the commoner should 
have nothing unless the grantor's beasts were 
turned out either before or after the grant : secondly, 
that if the grantor turned them out to feed and 
afterwards ceased to do so from poverty or other 
cause, the common should remain ; thirdly, that the 
commoner may follow with his cattle wherever the 
grantor's cattle are driven, even into inclosures, as 
l>arks, gardens, &c., which are in every other case 
excepted from the fullest grant of common (c); 
and lastly, it was doubted whether the right would 
remain after the grantor's death (d). 

Common of pasture in Gross is said to be either 
for a certain number of cattle, or saris norribre (e). 

(a) Striiiger's Casey Cro. Car. 599. A custom in a manor 
tliat no tenant shall put in his cattle to take his common in 
the open fields after the harvest, until the lord has put in 
his own beasts, is said by Lord Coke, to be void, " because 
it is unreasonable, for perad venture the lord will never put 
in his cattle, and then the tenants should lose their profits." 
—Co. Copyh. § 33. 

(6) 9 Hen. 6, 36 ; 4 Vin. Abr. 597. 

(c) Stringer's Case, suprd ; Bracton, 222 ; Fleta, 255. 

(d) Woolrych observes, that all grants of this kind are 
regulated by the intention of the grantor, and cites Gawm 
V. Stacy, 1 Ro. Abr. 403 ; Woolr. 63. 

(e) U Hen. 6, 22, b ; 3 Bl. Comm. 239 ; Woolr. 63. 
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It is, as we have seen, contrary to the nature of 
every right of common, that any commoner should 
have an unlimited power of taking the profit : 
and it is clear that a claim of common in gross for 
an unlimited number of cattle would be void, as 
in the case of commons appendant and appurte- 
nant (a). Willes, C. J., said that ' the notion of 
common saiis nonibre in its former latitude is ex- 
ploded long since,* and that its only sensible 
ghmning was a common for cattle levant and covr- 
charU, as opposed to a stinted or regulated right for 
a number certain (J). 

The cases are somewhat confused upon the point; 
but it is clear on the whole, that such a right as 
common in gross sans nomhre may exist in the 
sense of pasture for as many cattle as the waste 
will sustain, over and above the cattle of the owner 
and those who have common there, appendant or 
appurtenant (c). It is, however, of the rarest 
possible occurrence, and some of the cases in which 
it has been most discussed appear to have referred 
to separate properties in herbage vested in the cor- 
poration of a borough, which was wrongly claimed 

(a) Cobham v. White, 1 Ro. Abr. 398 ; Benson v. Chester, 
8 T. B. 39a 

(6) Bennett v. Reeve, Willes, 231. 

(c) 3 BL Comm. 239 ; Fitzh. Nat. Brev. 125 d. 291 ; 22 
AmU. 25 ; Weekly v. Wildman, 1 Ld. Raym. 405 ; Stamford 
V. Surges, Sheph. Abr. 381 ; Contrd : Saye's Case, March. 
23 ; MelUrr v. Spateman, 1 Saiind. 343 ; Cooke, Inclos. 
where Beveral of the cases are collected. 
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in pleading by its popular name ' common ' (a). 
It will also be foimd that rights of sheep-waJk 
fold-course, and free-fold, reserved manorial rights 
which were discussed in a former chapter, have 
in many early arguments been wrongly included 
among commons in gross (6). 

Any one may prescribe for common in gross 
who is capable of taking under a grant (c), as the 
parson of a church or other corporation sole, or a 
person claiming in respect of an office. So the 
mayor and corporation of a borough may prescribe 
in favour of all the burgesses, or a body of trustees 
for classes of inhabitants, ratepayers, occupiersi 
and the like, who cannot prescribe in their own 
names {d). 

When a prescriptive right of this kind is claimed 
in favour of householders in a town, it seems that 
the houses must be ancient or buUt upon ancient 
sites (s) : but it is otherwise when the claimants 
can show a grant, for in such a case new houses 
may have the benefit of the common (e), 

(a) Mellor v. SpatemaUy suprd ; Staples v. Mellor, 2 Show, 
43 ; Cf. Beadsworth v. TorJdngton, 1 Q. B. 782 ; Benson v. 
Chest&r, 8 T. R. 400. 

(6) 1 Hen. 7, 24 ; Day v. Spooner, Cro. Car. 432 ; 1 Ro. 
Abr. 402 ; Drury v. Kent, Cro. Jac. 14 : and see cases col- 
lected inc, 2y ad finem. 

(c) Co. htt. 122 a; 15 E. 4, 32. 

{d) Mellor v. Spateman, 1 Saimd. 343 ; Weekly v. Wild- 
many 1 Ld. Raym. 406 ; Miller v. Walker, 1 Sid. 462 ; Con- 
stable V. Nicholson, 14 C. B. 230. 

(e) Costard v. Wingfield, 2 Leon. 44 ; White v. Golemany 
Freem. 174 
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If a commoner prescribes for the right for his 
own cattle, he may not take the pasture with those 
of other owners, even though at a particular time 
he should have no beasts of his own (a). 

Common appendant cannot be converted into 
common in gross, being inseparable from the free, 
holder s socage land, for the necessities of which 
alone it was given to him by favour of the law ; 
and in the same way common of pasture appurte- 
nant for cattle leva7it and couchant cannot be severed 
from the land without extinguishment (6) ; but 
where the right is a common of pasture appurte- 
nant for a certain number of beasts, it may be 
granted over to a stranger, and so converted into a 
common in gross, because the severance is no pre- 
judice to the owner of the waste, the number of 
the cattle being the same in either case (c) : and it is 
a general rule in reference to other commons as 
well as the foregoing, that an appurtenant right 
may be turned into a right in gross, when it is 
certain that no alteration can thereby take place 
in the quantity of profit taken from the waste (d). 

(a) 45 E. 3, 25 ; Fitzh. Nat. Brev. 180, B. 
(6) Drury v. Kent, Cro. Jac. 14 ; Woolr. 61. 

(c) Bunn v. Channeriy 5 Taunt. 244. 

(d) Cooke, Inclos. 37, 40 ; Woolr. 83. 



CHAPTER V. 

CX)MMON OF ESTOVERS. 

Common of estovers defined — StgmfiaUion of the term 
— Bractone definition — Distinguished Jrom other 
rights of estovers of freeholders — Of copyholders — 
Four hinds of estovers — Limitations of the common 
— Unlimitefl common of estovers — Extends orU^ 
to certain parts of the waste — Jfay be taken in a 
forest — What kinds of vfood may be taken — In 
wliol places — Common of estovers either appurte- 
nant or in gross — Instances of the latter kind — 
Cannot properly be appendant — Different theories 
on this point — Opinion of Blackstone — Ambiguous 
v^e of term pertinens — Who may have common of 
estovers — In certain cases must be claimed for 
ancient Jiouses only — In what manner the right 
must be tcsed — Distinguished from separate inter- 
ests of joint-owners of wood, 

( 'OMMON of estovers is the right of taking from the 
woods or waste lands of another person a portion 
of his timber or underwood for use in the com- 
moner's tenement (a). 

The word estovers, signifying necessary supplies, 
was at one time used in a wider sense to express 
almost all profits taken by commoners, except pas- 
ture : but is now restricted to the meaning given 
above. It was defined by Bracton (6) as the right 

(rt) 2 Bl. Comm. 35. 

{h) *' Jus in funtlo alieno secandi vel falcandi in foresta 
vt'l boHCo aliciijus, vel in aUis vastitatibus ad rationabile 



COMMON OF ESTOVERS. 83 

of mowing, lopping, digging, or cutting in another's 
wood, forest, marsh, heath, quarry, or other waste 
ground, to the extent of such reasonable supplies 
as might be useful for fuel, building, fencing, and 
other purposes of husbandry. 

The common must be distinguished from the 
right of botes or estovers given by the law to all 
tenants for life or years of freehold lands (a), and 
to copyholders upon their customary tenements; 
but common of estovers is only given to the former 
persons by virtue of a grant or prescription, and to 
the latter by a special custom of the manor (h). 
The right of common is exercised upon the waste 
of another person, and the other right of estovers 
upon the land in the tenant's own occupation. 

Common of estovers comprises the right of 
taking wood for the following purposes, viz. : 1. 
House-bote, which is of two kinds, the greater and 
the leas, the greater being a liberty to fell timber 

estoverium suum, sedificandi scilicet, clandendi, et axdendi, 
et alia qtddem quae necessaria sunt, secundum constitutio- 
nem servitutis in plus vel minus : in qua quidem constitu- 
tione oportet modum attendere, ut estoverium sit rationabile 
secundum quantitatem bosci vel vasti in quo fuerit servitus 
constituta."— Bracton, 231 ; Fleta, 255, 266 ; Britton, 153. 

(a) Vaughan, 180, 3 Leon. 16. 

(6) Hoskins v. Robins, 2 Saimd. 320 ; Stebbing v. Oosnell, 
Cro. Elia. 629 ; Swayne*8 Case, 13 Co. 61 ; Glascock v. Peche, 
12 Mod 180 ; Fisher v. Wren, 3 Mod. 250, Calthrop Copyh. 
69, Co. Copyh. §§ 42, 59. None but copyholders can take 
the common by custom. Gateward^s Case, 6 Co. 59 ; Grvm- 
iUad V. Ma/rUywe, 4 T.R. 717 ; SeUyy v. Robinson, 2 T.R., 758, 
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for repairs and rebuilding houses after accidental 
destruction, and the less being a like liberty of 
taking the tops and lops of pollards and other 
trees, shrubs, dead wood, and underwood for fuel 
in the commoner's house; 2. Plough-bote, or the 
privilege of taking timber and other wood for 
repairing the waggons and implements used in the 
commoner's husbandry ; 3. Hedge-bote or hay-bote, 
for repairing gates and fences, or making temporary 
inclosures in an open field, when the com is sown (a). 

Like all other commons, the right must be limited 
either by defining the quantity of profit to be taken, 
or by reference to the necessity of the commoner, 
the size of the waste and of his tenement being 
jointly taken into accoimt (b). 

It may also be restricted in many ways, accord- 
ing to the discretion of a grantor or the variations 
in manorial customs : and therefore, says Britton, 
it is well that their nature should in every case be 
clearly expressed in the commoner's deed, whether 
they are to be taken over all and every portion of 
the waste or wood, or within certain boimds and in 
certain places, and whether throughout the year or 
at certain seasons, and in respect of what tene- 
ments, ' so that aU things may be reduced to a just 
measure, and that the one party may not conmiit 

(a) Law Select. Comm. 2 ; 1 Bulstr. 94 ; 2 Bl. Conmu 35. 

(b) Bracton, 231 ; Fleta, 266 ; Cooke, Inclos. 5, 22 ; 
Sheph. Touchst 237. 



COMMON OF ESTOVEES. 85 

waste, nor the other hinder a just admeasure- 
ment' (a). 

We may notice also, that although at one time 
it seems to have been thought that an unrestricted 
common of estovers existed through every part of 
a waste, it is now settled that it can at most ex- 
tend to those parts which produce the particular 
profits to which the commoner is entitled (&). 

When the right is exercised in a royal forest, as 
appurtenant to lands within its precincts now 
afforested, the commoners are by forest-law ex- 
cluded from the forest during certain seasons of 
the year (c) ; and the customs of various manors 
prescribe either certain times for the exercise of 
the common, or exclude the tenants periodically 
fit)m the woods (d). Statutory powers of ex- 
cluding them for the better growth of the timber 
have at various times been given to the officers of 
royal forests, and to lords of manors generally (e). 

The common varies much in different places as 
to the kind of wood which may be taken, and it 
haa been said that the commoner, by virtue of a 
general grant or prescription to take estovers, 
should be confined to brushwood and the loppings 

(a) Britton,. 163 ; NichoFs translat i. 396. 
(6) Peardon v. Underhilly 16 Q.B. 120. 

(c) Manwood, For. Law 'Estovers' i 18 E. 3, 65 ; Russell 
V. Broker, 2 Leon. 209. 

(d) 10 £. 4, 2. 

(«) Woolr. 95 ; Cooke; Inclos. 45. 
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of timber trees (a) : but if he has fire-bote, which 
has been described above as a variety of house- 
bote, it is settled that he may cut timber for fuel 
if he cannot find sufficient underwood (b). It is a 
very usual restriction in manors, where the copy- 
holders have estovers upon the waste, for the 
tenants to be prohibited from taking the bushes, 
furze, &c., for purposes which would consume an 
excessive amount of the profit, e.g., fuel in a com- 
mon oven, or for use in the trade of a baker or 
brewer. 

The common in many cases must not be used 
except in places marked out from time to time by 
the owners of the waste, or except by view and 
delivery of his bailiff, or of the lord and the bailiff; 
and the commoner in such a case will be a tres- 
passer if he takes the smallest quantity of estovers 
without such supervision (c). In other places the 
taking of the wood is left to the discretion of the 
commoner, limited by the necessities of his tene- 
ment and any other restrictions which may be 
placed by custom or the terms of a grant on the 
common in that waste. 

Common of estovers is either appurtenant or in 
gross : it has indeed been said that it cannot exist in 
gross, because it is necessarily attached to a par- 

(a) Cooke, Inclos. 37 ; 1 Bac. Abr. Conunon. 

(b) ibid. 3 Leon. 16. 

(c) 8 E. 4, 54 ; 2 Inst. 411 ; Manwood, 48 ; 5 Co. 25. 
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ticular house and tenement, and must be expended 
there (a). The right cannot, it is true, be severed 
from a particular house when the necessities of 
that house form the standard of measurement for 
the common, for the next grantee of the privilege 
might require more fuel for a larger house, or more 
wood for repairs than before, and so the owner of 
the waste would be unjustly prejudiced (&). But 
when the amoimt of wood to be taken is already 
ascertained, as is frequently the case, so that 
neither the commoner nor his grantee could take 
more than a certain number of trees, faggots, or 
cartloads of wood, it is believed that the common 
may be severed, if it was originally appurtenant, 
and so become a right in gross (c). 

And there are several other instances of the ex- 
istence of common of estovers in gross : as where 
one grants a house newly built with as much com- 
mon of estovers as was appurtenant to an old 
house on another site {d) ; and we find many ex- 
amples of rights in gross of this kind having been 
granted to commoners within a forest (e). The 

(a) 5 Hen. 7, 7, when it was said that common appen- 
dant and common of estovers to be burnt in a certain house 
cannot be made in gross.— 4 Vin. Abr. 595 ; Cooke, Inclos.37. 

(6) Brown v. Tucker, 2 Ld. Raym. 1400. 

(c) Cooke, Inclos. 37. 

Id) Fitzh. Nat Brev. 180 b ; 7 E. 3, 48 ; 5 Assis. 9 ; 4 
Vin. Abr. 696. 

(«) Fitz. Abr. Comm. 25 ; Manwood, * Common,' § 46 ; 
Q<ue of LancaUeTy ibid, & Hale MSS. 44. 
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rights of such commoners in a forest are viewed 
with great favour by the Courts, and will be up- 
held, if possible, even by supposing that the 
Crown created a Corporation ad hoc out of a 
fluctuating body of persons incapable of taking 
under the grant of a private person {a). 

We have seen above, in treating of common of 
pasture appendant, that some writers of authority 
have been of opinion that common of estovers may 
be appendant in the technical sense of the word, 
as well as appurtenant to houses and tenements (6) : 
and it has been also said that, when the right is 
taken by freeholders in respect of their ancient 
messuages in a manor, it is appendant, and given 
by the common law in the same way as common 
of pasture is given to the tenants of ancient arable 
land held in socage of the manor : and appurtenant 
when it is claimed in respect of a new messuage, 
or on a waste in another manor (c). On this theory 
it is held that, " if a grant is shown, the right is 
appurtenant, and it may be prescribed for if ap- 
purtenant : if appendant, it is of common right 
and may be pleaded accordingly without alleging 
a prescription" (d), 

(a) 2 Inst. 8 ; 4 Inst. 297 ; Willingale v. Maitland, 3 I 
L.R. Eq. 106 ; Newport Marsh Trustees' Case, 16 Sim. 346 ; 
14 & 14 Vict c. 43. 

(b) See Woolr. 76, & Cooke, Inclos. 36. 

(c) See Tudor, R. Prop. Lead. Cases, Tyrringham's Case, 
id) Wooh. 76. 
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But there is no sufficient reason for believing 
that multifarious rights of common were implied 
by the law on every feoffment of ancient arable 
land (a) : as if the freehold tenant were entitled 
to an indefinite privilege of common, exerciseable 
as a right of turbary in a peat-moss, of piscary in 
a stream, of estovers in a wood, and pasture wher- 
ever grass was to be found. Fitzherbert, on the 
contrary, who is followed in this by Blackstone 
and his latest commentators (6), expressly denies 
that any right, except common of pasture appen- 
dant, was given to the freeholders by the law. 
" Moors, heaths, and wastes (he says) go in like 
manner as the herbage of the towns (township 
pastures) : for the lord's tenants have common in 
all such out-grounds with their cattle, but they 
shall have no wood, thorns, turves, gorse, ferns, 
&c., but by custom, or else special words in their 
deeds." (c). 

The opposite opinion is based apparently on a 
few expressions in the old reports, in which the 
word 'pertinens* was translated appendant instead 
of appurtenant, a confusion which we have noticed 
in a previous chapter. Thus, too. Lord Coke, citing 



» (a) 2 Bl. Comm. 35 ; Grant v. Gunner, 1 Taunt. 35, where 
I it ifl said that every right of turbary (and 'pari ratione of 
estovers) was given by grant of the lords. 

(6) 2 BL Comm. 35, 36 ; 1 Steph. Comm. 638. 

(e) Fitzh. Extent Maner. 19. 



lk«. 
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a case from the Year-book in 5 Edw. 3 (a), illus- 
trates a proposition by saying, " thus common of 
estovers or turbary cannot be appendant or appur- 
tenant to land, but to a house to be spent there." 
But in English reports of the case, which wiU pre- 
sently be cited at greater length, the common of 
turbary is correctly termed appurtenant (6). 

There is another ancient case (c), where the 
plaintiff is reported to have prescribed to have 
common of estovers ^ appendant^ to his housa 
The remarks of the judge show that this was 
taken to be common appurtenant : " appendm/o^ 
prove prescription, et e contrd prescription prove ap- 
pendancef and the English reports of the same 
case agree with this view (d). There are no other 
authorities in favour of the view that common of 
estovers may be appendant to ancient socage tene- 
ments in a manor, and we may therefore be justi- 
fied in concluding that no such variety does in 
reality exist. 

If, indeed, the law had presumed a grant of 
common of estovers on every ancient feoffment of 

(a) 5 Assis. 9. 

(b) 4 Vin. Abr. 590. 

(c) 11 Hen. 6, 11 b. 

(d) ** If a man hath, time out of mind, had common of 
estovers in a certain place to be burned in such a house and 
to mend the old hedges and houses, this is not common 
appendant, but appurtenant ; and he cannot prescribe to 
sell the wood, for that cannot be appurtenant." — ibid, 4 Vin 
Abr. 589, 591. 
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arable land, in the same way as common of pasture 
was made appendant to the freeholders' estates, the 
two rights would be found to exist together in 
almost every waste, which is not found to be the 
case, notwithstanding the frequency with which 
the lords of manors in early times granted the 
right to their tenants, or acquiesced in the growth 
of a custom to take it. 

A common of estovers may be claimed by any 
persons capable of taking under a grant, either by 
force of a deed or by prescription, but no mere in- 
habitants (a), householders, or any similar class of 
a fluctuating nature can prescribe for it, because a 
grant made to them would, at most, have the effect 
of giving the privilege to the first persons to whom 
the grant was made. But, as in the case of other 
commons, a body of trustees for the poor, or the 
mayor and corporation of a borough for themselves 
and all the other inhabitants, may prescribe for this 
right ; and since it is the nature of the common to 
be attached to the ownership of houses, a prescrip- 
tion would be good, that every householder in a 
place should have common of estovers appurtenant 
to his ancient messuage to be spent for fuel therein. 



(a) In SeWy v. Robinson, 2 T.R. 758, a prescription that 
all the poor inhabitants of a township had been accustomed, 
time out of mind, to take estovers in a certain chase was 
disallowed, as a claim to unlimited common ; Grimstead v. 
Marlowe, 4 T.R. 717 ; Willingale v. Maitland, 3 L.R. E([. 
106 ; Newport Marsh Trustees' Case, 16 Sim. 346. 
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But it is believed that in such a case the pre- 
scription would only avail for houses which are 
ancient themselves or built upon the sites of others 
which were ancient. " But (says Woolrych) where 
a mayor and burgesses prescribed for themselves 
and the other inhabitants of a place to have esto- 
vers and turf from a waste, two judges were of 
opinion that the prescription was good, saying, 
that with the increase of inhabitants the common 
should increase, and that the estovers should be 
expended on new chimnies : but one judge doubted, 
and thought that those inhabitants only should 
have the privilege who were capable of taking it 
at the time of the grant " (a). 

The wood taken by the commoner must be fit 
for fuel (5), or the repairs for which the privilege 
is given, and must not be applied to any other pur- 
pose, even if accident should render it useless for 
the purpose for which it was cut (c) ; nor can the 
commoner, who has the right to cut wood, have any 
power to take wood which another person has cut 

(a) Woolr. 80, 1 Bdstr. 94, 4 Co. 86 ; Stables v. Mellon, 
2 Lev. 246 ; White v. Coleman^ Freem. 174 ; Countess of 
Arundel v. Steere, Cro. Jac. 25 ; Gf. Beadsworth v. Torkington, 
1 Q.B. 782. See Chapter on Extinguishment of Eights of 
Common infrd, 

(6) Thus one who had a right to take daily two cartloads 
of dead wood was fined for taking green wood in a forest— 
10 E. 3, 65, Manwood, For. Law. '* Estovers." 

(c) Earl of Pembroke's Gase, Clayt. 74. 
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already (a) ; and in brief he must conform strictly 
to the conditions and limitation under which he 
enjoys the right on the land of another. It is clear, 
therefore, that profits given for use in a house or 
on a farm cannot be sold by the commoner (6). 

It is necessary to distinguish this common from 
those separate interests in the products of a waste 
which resemble it in some degree, but which are 
not of the nature of a right of common, being sepa- 
rate interests in the soil. 

We have seen above, in discussing the rights 
which resemble common of pasture in the same 
way, that the vesture of land during the whole 
year, or at a particular season, or any particular 
product such as trees, brushwood, or bushes, may 
be the property of any person or persons to the 
exclusion of the owner of the land (c) : and this 
interest will have none of the essential character- 
istics of a right of common. 

Of this kind is a right to take fir-wood or oak 
trees for repairs, at the grantee's pleasure (d), or a 
prescriptive right to take wood, either for fuel, 
repairs, or sale, at the discretion of the taker (e) ; 

(a) Spilman v. Hermitage, 5 Vin. Abr. 35 ; Basset v. May- 
nardy ciro. Ehz. 820 ; Earl of Pembroke's Case, suprd. 

(b) 17 E. 3, 7. 

(c) Co. litt. 122 a. 

{d) Russell V. Broker, 2 Leon. 209 ; Howard^s Case, Sir W. 
Jones, 294 ; Manwood, For. Law. * Woods,' 64, 68. 
(«) 17 E. 3, 7, & 11 Hen. 6, 11 b. 
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80 a right to take all the thorns growing in a par- 
ticular close, though it has been called a common 
in some reports, is a separate interest in the whole 
of a product (a), for no common can be unlimited 
as to the amount of profit to be taken (6). 

Any number of persons may be the joint-owners 
of such profit, as we have seen above in a case 
where all the freemen in the borough of Alnwick 
were tenants in common of the bushes, fiirze, &c., 
on Alnwick Moor (c), and it is not unusual to find 
the inhabitants of a parish or a similar class of 
persons enjoying unlimited rights of estovers in 
cei-tain places, which would be illegal as rights of 
common, but which are in reality indications 
that the vesture of the moor or waste is the joint 
property of such persons. 

(a) Dowglas v. Kendal, Cro. Jac. 256 ; 1 Bulstr. 93 ; 1 
Brownl. 219. 

(6) Barrington^s Case, 8 Co. 136 ; Liford's Case, 11 Co. 
466 ; Stanley v. JVhite, 14 East, 432 ; Baily v. Stevens, 31 
L.J. C.P. 226 ; Keppel v. Baily, 6 HurL & N. 749. 

(c) Bex V. JVarhvorth, 1 M. & S. 474. 
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COMMON OF TURBARY. 

OMMON of turbary is a right of taking peat or 
irf from the waste land of another for fuel in the 
>inmoner's house (a). 

(o) Bracton, 231 ; Fleta, 266 ; Britton, 153 ; 2 BL 
onmL 35. 
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The word is formed immediately from the Low 
Latin turha or * turbus ' signifying peat : and it is 
important to consider for a moment the original 
meaning of the term, which differed from its 
modem acceptation in not including turf taken 
from the surface of grassy ground. 

Turba according to the best authorities meant 
peat dug from a peat-moss or marshy ground, and 
a right of turbary strictly did not give a right to 
take * flags ' or turves pared from the surface, the 
right of taking these being of a different nature 
and known by a different name (a). " Turves or 
peats are cut from boggy ground, and flags from 
dry heaths" (6). 

The distinction between the rights of taking 
these different materials for fuel was observed in 
ancient times (c), and the commoners were re- 

(a) The old name for turf pared from the surface of a 
waste was Fr. hlichej Lat. blestia. 

'* Turha,^^ says Spelman, "differs from ftZes^m (flags) in this 
way : the former is dry out of the body of the ground, the 
latter is skimmed from the surface. Both are used for fuel 
in marshy regions." — Spelm. Gloss, sub voce, 

" Turba est terra bituminosa ex qu^ foditur materia apta 
ad ignium nutrimenta : niger cespes, qui e terr^ palustri et 
bituminos^ eruitur, et vicem carbonis praebet." — Ducange, j 
Gloss. 8uh. voce. 

(6) Forby, E. Angl. Dial. 114, 359 ; Carr. Craven Dial 
39 ; Jennings, W. Engl. 77 ; Mavor, Agric. Berks, 28 ; >Iar- 
shall, Agric. Norfolk, ii. 390. Compare Dean and Gk, Ely 
V. Warreuy 2 Atk. 189. 

(c) Rot. Pari. i. 200, 313 ; iii. 649 ; Kelham, Norm. Diet. 
31 ; Placitor. Abbrev. 231 ; Yearbook, 32 Edw. 1. p. 40. 
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stricted to taking the precise profit to which they 
were entitled according to their grants or the 
usage of different localities. It is of the greatest 
importance in all questions of inclosing wastes on 
which these ancient rights exist, that the exact 
nature of the original grant or usage, and the mean- 
ing of customs to take profits on a waste, should 
be accurately defined, in order to judge of the 
extent of the rights retained by the lord of the 
manor or owner of the soil (a) 

Coramon of turbary is generally taken at pre- 
sent to include both rights of digging and rights 
of paring in the same waste, and to apply to 
pared turf as well as to peat (6). It is very 
doubtful if the commoner could ever acquire a 
right to take green turves from places where grass 
fit for the pasture of cattle is growing (c). 

In some parts of England, as in Cornwall and 
other counties {d), rights of turbary are still valued 
and exercised, although the mode of taking it in 
some parts of the west, by skimming the surface, 
is said to be illegal, as destructive of the pasture {e) ; 
but in the great majority of the cases where a 
common of this kind is said to exist, the right has 

(a) Ivatt V. Mann, 4 Scott, N. S. 356. 

(6) Grant v. Gunner, 1 Taunt 435. 

(c)^e Open Spaces Comm. 1865, Q. 854, 862 ; Cf, 10 
£. 3, 65 ; Man wood, For. Law, * Estovers.* 

{d) Open Sp. Comm. 1865, Q. 830. 

(«) Cf. Woolr. 16. 
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entirely fallen into disuse, or is only exercised for 
unwarranted purposes (a). 

In other places the marshy grounds, which once 
afforded the profit, have been drained and tilled, 
or built over, so that the common has been extin- 
guished ; and elsewhere it has come to an end by 
the digging out of the whole bed of peat, which 
is thereupon brought into cultivation by the lord, 
or in some cases by the tenants under a special 
custom (6). 

Common of turbary resembles common of esto- 
vers in almost all its incidents, so that cases re- 
lating to the one right are treated as authorities 
concerning the nature of the other. 

It may be either appurtenant, i.e., attached to 
a house (but not to land) (c), or held as a per- 
sonal right in gross. The appurtenant right may 
be created by a grant or claimed by prescription, 



(a) Valentine v. Penny, Noy. 145 ; Wilson v. WilleSy 7 
East, 121. With respect to the right as claimed in the 
manors round London a report sent to the Board of Agri- 
culture in the beginning of this century speaks as follows : 
" in regard to the cutting of fuel, t.g., turf, for there are no 
peats that I ever saw, the hberty is very much abused ; it 
is a common practice for the cottagers as well as strangers 
to cut turf under a pretence, that it is for use in their own 
houses, and to sell it to any customer." — Baird, Agric. Mid- 
dlesex. 

(6) Clarkson v, Woodhouse, 5 T. R. 412, n. ; Mavor, Agric 
Berks, 28. 



(c) Co. litt 122 a ; 5 Assis. 9. 
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and copyholders (tut no other persons) (a) may 
claim it as appertaining to their estates by cus- 
tom (6). It was denied indeed at one time that 
common of turbary could be taken in gross, be- 
cause it is inseparably attached to a particular 
house in which the fuel is to be expended (c) : 
but instances of common of turbary in gross can 
readily be foimd. Thus where a grant had been 
made to a man and his heirs of certain land 
newly improved out of a forest, together with so 
much common of turbary as appertained to " two 
oxgangs of land " in another place, it was held that 
the common was in gross {d). And it is believed 
that every right of turbary for a certain quantity 
may be converted into a right in gross (e). 

Some have thought that this common may be 
appendant in the technical sense of the word, as 
well as appurtenant to a house. But we have 
notice before under* the heading of common of 
estovers, that there is no evidence that any right of 
turbary was implied by the law in favour of any 
class of tenants, and the opinion of the best autho- 



(o) GciJteward!$ Case, 6 Co. 69 ; Grimstead v. Marlowe, 4 
T. B. 717. 

(b) Orymei v. Peacock, 1 Bulstr. 19 ; Grant v. Gunner, 1 
Taunt 436 ; Fisher v. Wren, 3 Mod. 250 ; Lex Custwrna- 
fia,66. 

(c) 6 Hen. 7, 7. 

\d) 7 K 3, 43 ; 6 Assis. 9. 

(e) Cooke, Inclos, 37 ; Woolr. 83. 

¥ 2 
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rities is, that cominon of turbary was always created 
by private act of the lord, and therefore was never 
appendant (a). It is unnecessary to recapitulate 
here the numerous instances of confusion in the 
reports between the terms of appendant and ap- 
purtenant, both being frequently used to describe 
the same right in different reports of one case. 
Lord Coke said in citing an early case, that * tur- 
bary cannot be appendant or appurtenant to land 
but to a house to be spent there ' (6), having said 
before that the circumstances of each case must 
decide whether the word ' pertinens* should be tran- 
slated * appurtenant,' or by the special term * appen- 
dant' (c). The case thus cited by him has 
been quoted above {d) ; it went off upon other 
groimds, the right being not of the nature of com- 
mon at all, but a separate property in the whole of 
the turf ; " for common ad IMtumia notknowntothe 
law" (e) ; and the judge said, with reference to aplea 
that it was " appendant" to land, that in the firstplace 
turbary could not by any means be attached to land, 
and that it could not be made appendant by a deed 
as the plaintiff's counsel alleged. There is nothing 
in the case to justify our supposing, that conmion 

(a) 2 Bl. Comm. 35 ; Fitzh. Extent Maner. 19 ; Grcmt v. 
Gunner^ suprd, 

(6) Co. htt. 122 a. 

(c) Tyrringharn/s Case, 4 Co. 37. 

(d) 7 E. 3, 43 ; 6 Assis. 9 ; Fitzh. Abr. Assise, 134. 

(e) Ibid. Bro. Abr. Comm. 37. 
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of turbary can strictly speaking be appendant to 
ancient arable land in a manor; it is contrary 
to all the authorities ; and we know from a case 
above cited (a), that a prescriptive right to turbary 
for fuel in a certain house is not appendant, but 
simply appurtenant. 

Every common of turbary must be limited, lest 
the whole profit should be destroyed, and the mea- 
surement may be either by the amount necessary 
for fuel in a partictdar house, or by a certain 
quantity to be used in the same, as so many cart- 
loads in the year, or the like (6). 

When the right is measured solely by the needs 
of the commoner's tenement, it cannot be aliened 
by him, for the next person enjoying the common 
might require more fuel for a larger house : but 
when the quantity to be taken is defined, it is be- 
lieved to be legal, and is certainly usual in some 
places, for the commoners to convert their rights 
into commons in gross (c). 

. The common may be of a restricted character, 
as to be exercised only in places marked out by 

(a) 11 Hen. 6, 11 b ; 4 Vin. Abr. 589. See Hay ward v. 
Cunnington, 1 Sid. 354; 1 Lev. 231 ; 2 Lev. 290, 311. 
Where one prescribed ^to have annually as much turf as 
could be dug in two men in a day, as a privilege appurte- 
nant to his ancient house in D. In the report in 1 Levinz. 
this is called a plea of appendancy. 

(6) Hayward v. Cunningtorif suprd ; Bracton, 231 ; Fleta, 
266. 

(c) Brown v. TucJcer, 2 Ld. Raym. 1400 ; Cooke, In*- 
cloa. 37. 
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the lord or liis bailiff, which is called " view and 
delivery," or only in certain parts of the ground 
producing fuel, or at certain seasons of the 
year. 

* In considering rights of this kmd (says Bracton, 
in speaking of common of necessary supplies, in- 
cluding rights of turbary) (a), we must observe the 
due proportion, according as the common is limited 
or unlimited, as extensive as is claimed by the 
commoner or of a less extent : for these supplies 
must be reasonable in proportion both to the size 
of the waste, and the size of the tenement for 
which it is claimed, so that after due consideration 
of all the circumstances the right may not be used 
in excess, or fall short of its proper extent.' 

It was formerly thought that the right of tur- 
bary extended through the whole waste (6), when 
granted generally and without restriction, al- 
though it could not be exercised in every portion 
alike: but it is now settled, that this right at 
the furthest can only extend to ground which 
produces fuel of the kind allowed to the com- 
moner (c). 

The peat or turf taken must not only be fit for 
fuel, but must be actually used for that purpose. 

(a) Bracton, 231 ; Britton, 153 ; Nichors transL i. 39a 

(6) Fawcett v. Strichlandy Willes, 57. 

(c) Peardon v. Underhill, 16 Q. B. ; Dean and Gh, of 
Ely V, Warren, % Att 189 ; Maxwell v. Martin^ ^ Bingb, 
522. 
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Thus in a well-known case it was decided, that 
a custom was void as indefinite and destructive 
of the common, by which the copyholders of a 
manor claimed to take turf covered with grass 
from the waste, to be used upon the gardens which 
were parcels of their customary tenements, for the 
purpose of making grass-plots therein : and so 
was another custom, by which the same tenants 
claimed to take such turf for the repair of their 
hedges and fences, and for making banks and 
mounds in the same gardens (a). And in the 
same way a common of turbary appurtenant to a 
house, by which the commoner claimed to take 
turf at his pleasure to burn or to sell, was dis- 
allowed, such a right as " common ad libitum " 
being unknown to the law, and because a com- 
mon appertaining to a house ought to be spent 
in the house, and not sold abroad (6). 

When a person has a right to take the whole 
of the turf, or as much of it as he pleases, either 
for fuel, or for use in a manufacture (c), or to 
the exclusion of the owner of the soil (d), it is not 
a right of common but a separate interest in the 



(a) Wilson v. JFilles, 7 East, 121. 
(6) Valentine v. Penny, Noy. 145 ; 5 Aesis. 9 ; Hayrvard 
V. Cunnington, I Sid. 364 ; Co. litt. 122 a. 

(c) Huntingdon (Earl) v. Mountjoy, Co. litt. 164 b. 

(d) HosJdns v. Robins, Pollexf. 13 ; 2 Saund. 327 ; Ben- 
stm V. Chester, 8 T. R. 400 ; R&vell v. Joddrelly 2 T. R. 416 ; 
Clayton y. Corby, 6 Q. B. 416. 
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soil of the kind which has already been frequently 
mentioned : the property in the turf may be 
vested jointly in a corporation, or in any number 
of persons, who may either have " doles " or sepa- 
rate portions of turf-land allotted to them, or take 
fuel from the whole surface (a). 

Many claims by classes of inhabitants and house- 
holders of common of turbary in burgage-fields 
and town-lands wiU be found on examination to 
be interests of this kind. Such classes of persons 
however may well have common of turbary, if 
the prescription is laid in a person or corpora- 
tion taking under a grant, but not otherwise (6). 
"Although the inhabitants cannot prescribe for 
common in their own names, yet they may be 
capable of the benefit of such a prescription ; and 
as this prescription is laid upon the mayor and 
burgesses, they may prescribe for themselves and 
the inhabitants, and this is the doctrine in 15 E. 4, 
29 {Case of Coventry) '' (c). 

When the common is claimed by prescription it 
seems that it can only be taken in respect of an- 
cient houses, or those built upon the sites of ancient 



(a) Co. litt. 46 ; Staples v. Mellor, 2 Show, 43 ; Rex v. 
Warhvorth, 1 M. and S. 474. 

(6) Grimstead v. Marlowe^ 4 T. R. 717 ; Selby v. Rohin- 
son, 2 T. R. 458 ; White v. Coleman, Freem. 135 ; Weekly v. 
Wildman, 1 Ld. Raym. 406 ; Wright v. Hobert, 9 Mod. 65 ; 
Stables v. Mellon, 2 Lev. 246. 

(c) White v. ColemaUj suprd. 
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houses (a) ; though it may be otherwise when a 
grant in favour of householders can be shown. In 
the same way when the freeman of an ancient 
borough prescribed for a right of common, others 
were not allowed the same privilege who lived 
within the borough as enlarged, by a modern act, 
but beyond the old limits (6). 

COMMON OF PISCARY. 

Common of piscary is of less importance than 
the rights above described. It may be defined as 
the privilege of taking part of the fish from the 
private stream, or pond, of another for use in the 
commoner's house (c). 

It is either appuitenant to a house or taken in 
gross (d) ; but for reasons detailed in dealing with 
commons of estovers and turbary, it is believed 
that this common cannot be appendant in the strict 
sense of the word. Such a right of fishing has in 
no recorded instance been attached by the law to 
the estates of any class of socage tenants in a 

(a) Costard v. Wingfield, 2 Lev. 44 ; Brovm v. Tucker, 
2 Ld. Raym. 14i)0 ; LuttreWs Gdse, 4 Co. 88. See a sugges- 
tion to the contrary in Arwndel v. Steere^ Cro. Jac. 25 ; Cooke, 
Inclofl. 36. 

(6) BeadswoHh v. Torkington, 1 Q. B. 782. 

(e) Fitzh. Extent Maner. 23 ; 2 Bl. Comm. 35 ; Bland v. 
Lip$cmbe, 4 EIL and Bl. 713. 

({£) 34 Assis. 11. See McDonTieZrs Casej Davis, 55 ; 17 
Vin. Abr. 133, and Arundel v. Venn, ibid, 85. 
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manor, and it is believed in all cases to have arisen 
from the private grant or long acquiescence of the 
lord of the manor, in consideration of the necessi- 
ties of his tenanta 

When appurtenant to houses it may be claimed 
by grant or prescription, and by custom in the 
case of copyholders alone ; common of piscary in 
gross may also arise by a grant or by prescription. 

It is limited to certain seasons of the year and 
to certain lawful methods of taking the fish, and 
is measured either by the size of the commoner's 
household or by a quantity of fish fixed before- 
hand. 

It has been suggested that in the latter case it 
may possibly be legal to sell the fish taken, a prac- 
tice which has prevailed in many places : but the 
cases relating to similar practices by commoners 
with rights of estovers and turbary lead to an op- 
posite conclusion (a). 

The right can only exist in private rivers and 
streams, the sea and navigable rivers as far as the 
tide flows being open to all siibjects, and some- 
times called " the king's wastes " on which there 
is a " public common of fishery " (b) : and no one 

(a) Hayward v. Gunnington. 1 Lev. 231 ; Valentine v. 
Penny, Noy. 145 ; (Earl) Pembroke's Case, Clayt 47 ; Cooke 
Inclos. 40. And Woolrych, considering the sale as possibly 
lawful when the quantity to be taken is fixed, adds, " Where 
the right is attached to a tenement, it may be doubted 
whether a sale can be be lawful, although no case on the 
subject has been decided." — Woolr. 9. 

(6) Hale, Do Jure Maris. 
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can prescribe for a right appurtenant to his house 
which is open to all persons in the kingdom (a). 
But in some rare instances persons may claim 
" free fisheries," or sole rights of fishing in public 
waters under grants from the crown more ancient 
than Magna Charta The point was formerly much 
discussed, whether the right to a separate fishery, 
which may belong to any person or body of per- 
sons, and is entirely different from the common of 
piscary (6), gives of necessity a right to the soil 
beneath the stream. It seems that the presump- 
tion is now held to be against the property in the 
soil passing with the fishery, which can however be 
upset by proofs of dealing with the soil as owners 
as by driving stakes, taking ballast, &c. 

When the common is claimed by prescription as 
an appurtenant right, the commoner's house must 
be ancient, or built upon an ancient site (c). 

(a) TFa/rd v. Gresmell, Willes, 265. 

(6) Co. litt. 122 a, Hargr. note ; ^ith v. Kemp, 2 Salk, 
637 ; Yarmouth, bailiffs v. Paston, Clayt 149 ; Rex v. Old 
Alresfordy 1 T. R. 358. Notes on Tyrringharn's Case, Tudor's 
R. P. Lead. Cases, where numerous authorities are col- 
lected. 

(c) Costard v. WingHsldj 2 Leon. 44. 



CHAPTEE VIL 

COMMON OF DIGGING, AND MISCELLANEOUS PROFITS. 

Common of digging defined— Simila/r in Us incidents to 
commons of estovers and twrbary — May be appv/r- 
tenant or in gross — Its origin — Profits, koto to he 
used — Usual subjects of the right — Gannx>t be taken 
by custom — Except in certain cases by copyholders 
— Rights of public on the foreshores — Rights 
of common often confou/nded with sepa/raie 
interests in the soil — Customary m/>des of taking 
minerals — Mendip custom — Legality of Cornish 
custom of tinrbounding — Not a right of comnmxm — 
Definition of Hie ctistom — Similar customs in 
Devon and Derbyshire — How distinguished from 
commons of digging — Other commons — Eights of 
taking brushwood and herbage of wastes for fuel 
— Rush-cutting — Common of fowling — These 
rights simila/r in their incidents to the commons 
of estovers and turbary. 

The next right to be considered is variously 
known as common of digging and common in the 
soil. It is a right to take for one's own use part (a) 

(a) Co. litt. 122 a. Thus Bracton includes, in his de- 
scription of commons, the rights of taking part of the gold, 
silver, tin, chalk, stones, and sand on the land of another 



COMMON OF DIGGING, &C. 109 

of the minerals in the waste of another person. It 
is of a very similar nature to the commons of esto- 
vers and turbary above mentioned. Thus it may 
be appurtenant, but not appendant, to land, or 
held in gross. Copyholders in a manor may claim 
it by custom, and other persons by grant or pre- 
scription (a). 

It can only be claimed in places which produce 
the profit, and can have no existence in other parts 
of the waste (6). 

The profits must be used by the commoner on 
the land in respect of which he claims the right, 
but it has been said that they may be sold when 
the quantity to be taken is certain (c). 

The most usual subjects of the right are sand 



person. Bract. 231 ; Fleta, 254 ; Fitz. Extent Maner. 15. 
€k>ld and silver are said, however, to belong to the Crown 
by its prerogative ; Pettus. Fodinse Regales, passim ; and it 
will be shown presently that the customary modes of taking 
tin and lead are not connected with rights of common. 

(a) Grimstead v. Marlowe. 4 T.R. 717 ; Blewett v. Tregon- 
ning, 3 A. & £. 554 ; Race v. Ward, 4 Ell. & Bl. 702 ; 
Dvberly v. Page, 2 T.R. 391. 

(6) Peardon v. Underhill, 16 Q.B. 120 ; Dean S Ch. Ely 
▼. fF'arren, 2 Atk. 189 ; Maxwell v. Martin, 6 Bingh. 522. 

(c) Cooke, Inclos. 40. The cases are collected in Clayton 
V. Corby, 5 Q.B. 415. See the cases cited above against a 
similar opinion under the heading of Estovers and Turbary. 
Baily v. Stevens, 31 LJ. C.P. 226 ; Muskettv. Hill, 5 Bingh. 
N.C. 694 ; Thcnnas v. S&well, 14 Vaugh. 351. 
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and gravel (a), stones of several kinds (6), and 
clay (c), the privil^e being occasionally extended 
to coal to be used for fuel in a house (d), 

A custom for inhabitants of a parish, or any 
other class incapable of taking under a grant, to 
dig sand, stones, or similar products in a waste, is 
bad (e), except in the case of copyholders within 
a manor (/). 

But it appears to be settled that any persons 
may take sand from the public foreshores (g) 

(a) Duberley v. Page, 2 T.R. 391 ; ShaJcespeare v. Peppirij 
6 T.R. 747 ; Blemtt v. Tregonning^ 3 A. & E. 554 ; Stiles v. 
Butt, Cro. Elis. 434. 

(6) Incledon v. BurgesSy Carth. 65 ; Maxwell v. Martin, 
6 Bingh. 522 ; GoTistable v. Nicholson, 14 C.B. 230. 

(c) Stile V. Butts, suprd, Taylor, Gavelk. 112, 2 Watk. 
Copyh. 545. 

(d) Co. litt. 122 a ; Portland (Duke) v. Hill, 2 L.II. Eq. 
765. 

(e) " A claim to take part of the soil, as sand, clay, or 
stones, or its produce as grass, turf, or trees, made by all 
the inhabitants of a district would be clearly bad ; for there 
might be nothing left for the owner of the soil, and that 
would be inconsistent with the right of property in the 
soil."— i?ace v. TFard, 4 Ell. & Bl. 702 ; Gateward's Case, 6 
Co. 59 ; Grimstead v. Marlowe, 4 T.R. 717 ; Constable v. 
Nicholson, 14 C.B. 230 ; Blewett v. Tregonning, 3 A. & £. 
554. 

(/) Co. Copyh. § 33 ; Rogers v. Brenton, 10 Q.B. 26, per 
Ld. Denman. 

(g) 8 E. 4, 23 ; Bowles v. Mason, 2 BrownL 197 ; Ward 
V. Gresswell, Willes, 265 ; Blundell v. Gatterall, 5 B. & A. 
268 ; Bristol v. Morgan, 1 Anstr. 607 ; Dickens v. £%ato, 
Hall. Sea-shore, 1 ; Att.-Gen. v. Parmeter, 10 Price, 378. 
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unless restrained by the Acts of Parliament which 
forbid such dealing with the shore for the protec- 
tion of certain ports. And Martin J. was of opinion 
that a custom might be good for all the inhabitants 
of a place to take stones, sand,. gravel, &c., " from 
a waste or foreshore for repair of highways for the 
public benefit " (a). 

As in the case of other commons, it is of great 
importance to distinguish the privilege of digging 
part of another's minerals for a special purpose 
from a right to take the whole of any particular 
product for any purpose, at the taker's discretion. 
Such interests, as we have seen, are not rights of 
common (6). 

It may not be out of place here to say a few 
words concerning the customary modes of taking 
minerals in waste lands belonging to other per- 
sons, which are practised by miners in several 
parts of England, and which Bracton very pro- 
bably had in his mind when speaking of commons 
of taking metals in alieno solo (c). These customs 
were, at any rate, known in his time, the Cornish 



(a) Padwiek v. Knight, 7 Exch. 854 ; Johnson v. Wyard, 
2 Lutw. 1344 ; Lynn Regis v. Taylor, 3 Lev. 160. 

(b) Hurttingdon (Earl) v Mountjoy, Co. htt. 164 b ; Clay- 
ion V. Gorby, 5 Q.R. 415 ; Baily v. Stevens, 31 L.J. C.P. 226 ; 
MudseU V. Hill, 5 Bingh. 694 ; Keppel v. Baily, 6 Hurl. & 
N. 749. 

(c) Bneton, 231 ; Fleta, 254 ; Fitz. Extent Maner. 17. 
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custom of ' tin-bounding ' being recognised by a 
Charter of King John (a). 

When the lead-mines in the Mendip Hills were 
productive, the Somersetshire miners had a custom 
of taking possession with certain formalities of 
waste ground supposed to contain ore, the portion 
taken being measured by the distance to which 
the miner could throw a rake or other implement 
in two directions : the occupier, while continuing 
to work for ore, and to pay a royalty in kind to 
the owner of the soil, was considered to have a 
separate interest in the whole of the lead within 
the portion so inclosed (b). Thus it was said, in 
an old case, that in the great waste or common 
called Mendip are divers * grooves ' and mines of 
lead, for which any man may dig on payment of 
one-tenth part by the name of lot-lead to the lord 
of the manor of Wells (c). 

Similar customs have prevailed among the lead- 
miners of Devonshire, in certain manors in the 
Peak of Derbyshire, mostly belonging to the 
Crown, and among the free miners of the Forest 
of Dean (d), 

(a) Rogers v. Brenton, 10 Q. B. 26. 

(6) Rogers on Mines, 386, Pettus. Fod. Reg. 82, Billings- 
ley's Agric. Somerset, 88, where the words of the custom 
are extracted from an old decree. 

(c) Hippisley v. Bp. Bath & Wells, Chy. Proc. temp. 
Elis. H 2, 15, & H. 12, 15. 

(d) Doe d. Thomson v. Pearce, 2 Pe^ke, 242 ; Lynn Regis 
V. Taylor, 3 Lev. 160 ; Att.-General v. Mathias,27 L.J.Chy. 
761, 4 K. & J. 579 ; AtL-Gen. v. Wall, 4 Bro. P.O. 666 j 
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Of a very similar nature is the Cornish custom 
of "tin-bounding," the legality of which has been 
much doubted of late years, though often con- 
firmed and allowed by the Stannary Laws (a). 

There is no need to enter into any minute dis- 
cussion of its peculiarities, which have been 
recently debated with great learning by high 
authorities (6) ; but it may be useful, in reference 
to our present subject, to point out the dilBference 
which seems to exist between this custom and a 
common of digging, or any other profit d prendre. 

The custom was defined in the leading case as 
follows : "Any person may enter on the waste land 
of another, and may mark out by four-corner boun- 
daries a certain area ; a written description of the 
plot of land so marked out with metes and bounds, 
and the name of the person, are recorded in the 
local Stannaries' Court, and is proclaimed on three 
successive court-days. If no objection is sustained 



Arhffrigkt v. Gill, 5 M. & W. 204. These customs have 
been confirmed by repeated Acts of Parliament, among the 
last of which are 1 & 2 Will. 4, c. 12, & 1 & 2 Vict. c. 43 
Sec also Bloimt L. Diet, under " Dole-tin f Manlove's 
Customs of Miners ; Rogers on Mines, where tMs subject is 
minutely discussed. 

(a) The last Stannary Parliament ra 26 & 27 Geo. 2 con- 
firmed the custom as defined in 22 Jac. 1, 11 & 12 Car. 1, 
& 2 Jaa 2. 

(6) In Bogers v. Brenton, 10 Q.B. 26, and note there by 
the Vice- Warden of the Stannaries ; Ivimey v. Stock&r, 1 
LB. Chy. App. 396 ; AtL-Gm, v. Mathias, 4 K. & J. &1^. 
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by any other person, the Court awards a writ to 
the bailiff to deliver possession of the said *' bounds 
of tin- work " to the '* bounder," who thereupon has 
the exclusive right to search for, dig, and take for 
his own use all tin and tin-ore within the inclosed 
limits, paying as a royalty to the owner of the 
waste a certain proportion of the produce under 
the name of toll-tin" (a). 

Another description is given by Pearse (6), who 
says that, **by Stannary right, any tinner may 
bound wastrel lands within Cornwall, i.e., un- 
bounded lands or void of lawful bounds : and also 
any inclosed lands that have been anciently 
bounded and assigned for wastrel, by delivering 
toll-tin to the lord : and our general custom of 
gaining and keeping the right in bounds is by 
new pitch and renewal (ie., by marking the 
bounds and renewing the inclosure annually)." 

The interest in the tin-works descends to execu- 
tors, probably because it requires renewal of the 
boundaries from year to year; in Devonshire, 
where annual renewals were not requisite, the 
interest in lead-works, acquired in the same way, 
has always descended to the heir. 

It was held in Rogers v. Brenton that the cus- 
tom to preserve the interest by mere renewal 
without working was unreasonable and bad. In 

(a) Rogers v. Brenton, mprd, 

(b) Pearce, Stann. Laws, 37, 185, 226 ; Rogers on Mines, 
375. 
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the same case it was said to be a custom to take a 
profit in alieno solo, or, in other words, that it is a 
common of digging and taking tin in all the in- 
habitants of the county. And elsewhere great 
objections have been made to the legality of the 
custom on the ground that it infringes the rule in 
OcUewarcPs Case, " which is still the land-mark of 
the law on this subject " (a). 

But there are reasons for thinking that the cus- 
tom of tin-bounding does not involve any right of 
common being vested in a fluctuating body of in- 
habitants; it resembles rather the rights of in- 
closing and tilling portions of a waste by the 
tenants of a manor under a custom, which will be 
hereafter described. When the boundaries have 
been marked out, the whole of the tin within 
those limits becomes the property of the miner, 
deducting the royalty ; the bounders are therefore 
not commoners, but tenants in common of the 
whole of the tin, as we have seen that persons 
may have the sole property in pasture, trees, 
thorns, turf, &c., the soil remaining in another 
owner; and it is settled that a right to search 
for and take minerals on a waste ad libitum is 
not a common, but an interest in the land (6). 
This view is supported by what we know of the 

(a) Alt V. Mathias, 4 K. & J. 579. 

(6) Co. litt. 122 a, 164 V ; Muskett v. Hill, 5 Bingh. 694 ; 
Thomas v. Sewelly 14 Vaugh ; 351 ; Keppel v. Baily, 6 Hurl. 
& N. 749. 
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customs of the Peak in Derbyshire. We find 
there that the space inclosed by the miner is 
known as "his mine, with which he can do as 
he likes best : and if the lord of the manor will 
buy the mine, and pay its value, he may have it 
before all other men " (a). 

Again, in an early case (6), relating to a manor 
in Cornwall, we find a declaration for trespass on 
A.*s several dole of tin or tin-work, whereas a com- 
moner cannot have an action of trespass against a 
stranger, not being seized of the soil (c). 

It is also a well-known rule that a right of com- 
mon cannot be annexed to another common : but 
in the same district in Derbyshire we find a cus- 
tom, admitted to be legal, that the free miners 
who have inclosed " doles of lead," or lead- works, 
" shaU have common of pasture for their cattle in 
the waste, and a lodge and cottage, and house-bote 
and hay-bote, and all manner of timber for their 
grooves (mines), and a right to carry timber to 
their mines, and to bum it there " (d). Here, 
then, we see rights of common appurtenant to the 
separate interest in the soil gained by the custo- 
mary inclosure for mining purposes, which would 

(a) Pettus. Fod. Reg. 85. 
(h) Pearce, Stann. Laws, 171. 

(c) Woolr. 168 ; Bro. Abr. Tresp. 233 ; 22 Assis. 48 ; 5 
Vin. Abr. 38. 

(d) Pettus. Fod. Reg. 87. 
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not be possible if the miner's interest were itself a 
profit in alieno solo — i.e., a peculiar common of dig- 
ging minerals. 

Whether such a common of inclosing waste land 
for the purposes aforesaid is one of those which 
may extend through a whole honour, duchy, hun- 
dred, or county (a), need not be here discussed ; 
hitherto the rule in GatewarcPs Case has been 
thought to be the chief obstacle to the legality of 
the custom, and that rule applies only to commons. 

Another species of common, often included under 
common of estovers, consists in the right to take 
for use on the commoner's tenement part of the 
wild herbage and brushwood, which grows upon 
the land of another person (6). The plants, when 
taken, are for the most part required to be used as 
fuel in a house. 

The right extends to the taking of heath, furze, 
broom, fern, &c., or rushes upon marshy ground (c): 
and in some manors the tenants may take hay at 
certain seasons from the waste (d). 

(a) Co. litt. 110 b. 

(6) Bracton, 222 ; Fleta, 266 ; Fitz. Extent. Maner. 19 ; 
2 Watk. Copyh. 498, 589 ; Portland (Duke) v. Hill, 1 L.R. 
£q. 795. 

(c) Bean v. Bhom, 3 Wils. 456 ; 2 W. Bl. 926 ; Anon. 
Godb. 182. 

(d) Coates v. Warner, 2 Bulstr. 249, & 17 Vin. Abr. 547, 
wheie it is called Libertas faUandi ; Orobham v. Hewlett, 
Chy. Ploc temp. Elis. Q. 5, 5, 6. 
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In some parts of the country a common of fowl- 
ing, or right of taking wild fowl from the fen of 
another person, has been found to exist {a). In 
ancient times the birds found upon land were, for 
legal purposes, considered to form a portion of it, 
and a privilege of this kind was therefore included 
among commons, or profits A jyrendre (b). 

These less important rights of common are 
governed by the same rules as the commons of 
turbary and estovers, which need not be here 
repeated. They are either appurtenant to land, 
or taken in gross, but cannot, strictly speaking, 
be appendant ; they may be claimed by grant, or 
by prescription, and by copyholders under a special 
custom. They may be limited in a variety of ways, 
by conditions of time and place of taking, and quan- 
tity to be taken, and, when most extensive, can exist 
only in those parts where the special products are 
to be found, and do not extend through the whole 
waste (c). 

(a) Inclos. Comm. Rep. 1795, p. 27. So though one can- 
not prescribe for freewarren appurtenant to a messuage, it 
was held that a man might prescribe to take a certain num- 
ber of conies out of another man's land for use as food in a 
certain house. — Samford v. Havel, Godb. 184. 

(h) 29 Assis. 29 ; Bp. LcmdorCs Case, 14 Hen. 8, 1 ; DavUi 
Case, 3 Mod. 246 ; Bowles v. Mason, 2 Brownl. 197 ; Bigg 
V. (Earl) Lonsdale,! Hurl. &N. 923 ; Portland {Duke) y.HiUf 
1 L.R. Eq. 795. 

(c) Fawcett v. Strickland, Willes, 57 ; Peardon v. Under- 
hill, 16 Q.B. 120. 



CHAPTEE VIII. 

EXTINGUISHMENT OF RIGHTS OF COMMON. 

lights of common extinguished in mcmy ways — Modes 
of destruction enumerated — 1. By unity of posses- 
sion — Exceptions to the rule — Common appendant 
— Common of shack — Other rights of common — 
Sv^spension of commons — Extinguishment oj coTn- 
fnon in gross — Unity must be complete — Revival 
of the right in certain causes — Rule as to unity oc- 
casioned by act of law — 2. Ri/ severance from the 
commoner's land or tenement — General rule — Ex- 
ception of common of pasture appurtena/nt for a 
nn/mher certain — Application of rule to commons 
of estovers, turba/ry, and other profits — 3. By re- 
lease — 4. Ry nxm-user — Reasons for gradual loss 
of rights of common — Old authorities as to extin- 
gtUshment of commons by non-user — Rule of the 
civil la/w — Opinion of Fleta — Modern authorities 
on the point^^NoTirUser m/a/y be evidence of ahan- 
clonmsnt — 5. By destruction of the commoner*s 
estate — Dissolution of corporations — Enfranchise- 
ment of copyholds — How treated in equity — Provi- 
sions of the Copyhold Acts — 6. By alteration of the 
commoners tenement — Destruction of common of es- 
tovers or twfba/ry when commoner's house is destroyed 
— Otherwise vrith common of pasture — General 
principle — What is evidence of abamionment — Im- 
porUmce of qvsstion in toastes near large towns — 
Conversion of pasture into building ground — 7. 
By eaohatLstion of the prodv/it subject to common — 
Oenend rtiie. 

We may now proceed to consider the various 
modes by which rights of common may \)ecoi\\v^ 
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extinct. Besides approvements under the statutes 
of Merton and Westminster 2, with which these 
chapters are more especially concerned, we shall 
see, that there are several other ways in which such 
rights come to an end, which are usually enume- 
rated as follows : — 

1. Unity of possession, when the waste and 
the privilege of common belong to the same 
owner. 

2. Severance of the right from the land or tene- 
ment to which it was attached. 

3. Release by the commoner. 
4 Non-user through a long period. 

5. Destruction of the commoner's estate. 

6. Alteration of the commoner's tenement. 

7. Destruction of the product subject to com- 
mon. 

8. Inclosure by Act of Parliament 

9. Inclosure by a special custom. 

10. Inclosure by agreement. 

11. Encroachment. 

12. Approvement. 

I. First, unity of possession. 

It is a general rule that when a commoner pur- 
chases any part of the waste the common is de- 
stroyed, if his estate in such part of the waste is 
equal in duration, quality, and all other circum- 
stances of right to his estate in the profit taken out I 
of the waste (a). 

(a) Tyrringham's Case, 4 Co. 38 ; Rex v. Hermitage, Carth. 
240. 
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To this rule there are the following exceptions : 
— Common of pasture appendant being created by 
presumption of law, and much favoured by the 
Courts, is not destroyed by a purchase of any part 
of the waste, but is extinguished by a purchase of 
the whole. 

. It was indeed supposed at one time, that this 
right would even survive a purchase of the whole 
wasta Thus in an early case, on an assize of com- 
mon of pasture the tenant pleaded that the com- 
moner's land, in respect of which he claimed pas- 
ture, and the waste had been in the seisin of the 
same owner, and so that the right was extinct ; the 
demandant said, that the land was ancient arable 
to which common of pasture had been appendant 
firom time immemorial, and the Court by awarding 
an assize allowed the justice of his plea. But the 
judgment was declared by Lord Brooke to be bad 
in law, " unity of possession being extinguishment 
for ever " (a). But soon afterwards in replevin, the 
defendant avowed for damage feasant, and the 
plaintiff claimed common appendant : the defen- 
dant alleged unity of possession in the one land 
and the other since time of memory ; and this was 
held by the Court to be a good extinguishment (6) 

(b) 15 AssIb. 2, at the Northampton Assizes ; 13 Assis. 
21 ; 11 Edw. 3, 11 ; Bro. Abr. Extinguishm. 19, 27 ; 6 Vin. 
Abr. 15 ; Bradshav^s Casey Mo. 462 ; Smith v. Bowsall, Mo. 
463. 

(c) 24 Edw. 3, 25, 45. 
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And it was finally decided by the judges in Tyr- 
ringharrCs Case (a), that unity of possession of the 
entire waste and the right of common extinguishes 
common appendant, contrary to the opinions above 
cited from the year-books; the reason of those 
opinions, it was said, was that agriculture might be 
advanced, the commoner's land in each case being 
ancient arable ; " but it being against a rule in 
law, that when a man has as high and durable 
estate in rent, common, &c., issuing out the land, 
as in the land itself" it was held to be ex- 
tinct (6). 

Another exception to the general rule is com- 
mon of shack, which is said to be for the common ad- 
vantage, and therefore is not extinguished by imity 
of possession, even if the commoner acquires the 
whole of the land on which his cattle had pas- 
ture (c) ; and it has been held, that this species of 

(a) 4 Co. 38. 

(b) Vij2<er quotes another case which bears upon this 
point : " In trespass, &c., the case was that the Abbot of D. 
was seised of a common out of the lands of the Abbey of 
S. as appendant to certain lands of the first abbot. After- 
wards both abbeys were dissolved, and the possessions of 
both given to the king, to hold in tarn amplo modo as the 
late abbots. He granted the lands of the one to A., and 
the other to B., and it was adjudged that the words in tarn 
amplo modo, &c. are to be construed according to law, and 
no further, and by the law the said conmion cannot stand 
against the unity of possession." — 5 Vin. Abr. 15 ; NeUovii 
Case, 3 Leon. 128 ,* Goldsb. 3 ; ^ith v. Bowsall, Mo. 463 ; 
James y. Beed, 2 BrownL 47. 

(c) Bp, London^s Case^ 1 Ro. Abr. 935. 
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cominoii was at first only a common because of 
vicinage, strengthened by a custom that the lands 
should not be inclosed, but that the reciprocal com- 
mon should always remain for the benefit of the 
owners of other allotments in the same open field. 
Ck)nimon of vicinage is also an exception to the 
same rule. 

But any common, except shack, appurtenant to 
a house or to land is destroyed by the purchase of 
any portion of the waste {a) : " for though on a 
purchase of part of one who has common appen- 
dant, the common is apportioned, yet in such a 
case common appurtenant is extinct, or if he 
takes a lease of a portion the whole common is 
suspended " (6). 

A common in gross is destroyed in the same 
way by the purchase of any part of the waste, or 
by the owner of the latter purchasing the right of 
common (c). 

It has been said above, that to work an extin- 
guishment of any common, the commoner must 
have as full and durable a title to the waste pur- 
chased, as to the profit which he had out of it. 



(a) TyrringhamCB Case, 4 Co. 38 ; Bradshaw v. Eyre, Cro. 
Ells. 670 ; Rotherham v. Green, ibid. 2 And. 89 ; Morse v. 
Webb, 2 BrownL 297 ; Kimpton's Case, Goldsb. 53. 

(6) JFild^s Case, 8 Co. 79. 

(c) Sawyer's Case, Jones, 285 ; 5 Yin. Abr. 18, and see 
Wukly V. Wildman, 1 Ld. Raym. 407. 

G 2 
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The right will not be lost, if there is any difference 
in the character of his two titles. In an important 
case relating to a manor, which is part of the de- 
mesne of the Duchy of Cornwall, it appeared, that 
certain tenements to which common of pasture had 
been appendant were in the ownership of Heniy 
8., by the dissolution of an abbey, at the same time 
that he was owner of the Duchy of Cornwall, his 
eldest son not having been then bom : it also ap- 
peared that the tenements in question had been 
granted to the several tenants after such unity of 
possession in the king, and it was insisted that by 
such unity the common was extinct** But after 
much debate it was unanimously resolved by Holt, 
C. J. and the whole court, that this was not such 
an unity of prescription as would destroy the pre- 
scription : for " although the king had an estate in 
fee in the lands and also in the waste, yet he had 
not as perdurable an estate in the one as in the 
other ; the quality of the estates differed, because 
in the manor in question, which was parcel of the 
Duchy of Cornwall, and in the waste, parcel of 
the manor he had only a fee determinable on the 
birth of a Duke of Cornwall, which is a base fee ; 
but in the other tenements he had a pure fee- 
simple indeterminable jure coroncBy and therefore 
an unity of such estates works no extinguishment; 
for where an unity of possession doth extinguish a 
prescriptive right, it is requisite that the party 
should have an estate in both lands equal in 
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daration, quality and all other circumstances of 
right " (a). 

On the same principle it has always been held, 
that a common belonging to a copyholder by cus- 
tom is not destroyed by his purchase of the manor 
and the soil of the waste, parcel of it. But an ex- 
ception is made as to commons in gross, which 
would be destroyed by such a purchase (6). 

It was formerly thought, that a right of common 
in the demesnes of the lord, appurtenant to the 
estate of a copyholder in the manor, was destroyed 
by an escheat, which gave the land to the lord {c) : 
but it has since been settled, that the right of 
common is not extinct so long as the tenement to 
which it belonged remains demiseable by copy of 
court-roll {d). 

A common, which has been suspended by the 
commoner's taking a lease of some portion of the 

(a) Bex V. Hermitage^ Garth. 240 ; 5 Vin. Abr. 19, where 
the following case upon the same point is reported : ^' A 
parson had common appendant to his parsonage out of the 
lands of an abbey, and afterwards the abbot had the par- 
lonage appropriated to him and his successors. It was held 
by a majority of the judges that the abbot had not as dura- 
ble an estate in the one as in the other ; for the parsonage 
mig^ be disappropriated, and then the parson should have 
the common again." — Anon. Godb. 4. 

(b) Jordan v. Atwood, Owen, 122 ; James v. Read, 2 
BrownL 47. 

(c) Bradthaw v. Eyre^ Cro. Elis. 570 ; 2 And. 168. 

(i) Badger v. Fwd, 3 R and A. 153. See also Wildes 
Catej 8 Co. 79 ; 11 Hen. 6, 22 ; Morse v. Webb, 2 BrownL 
S97. 
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waste, is revived upon the termination of the 
lease (a) : and in the same way, when a common 
was suspended by the commoner's disseisin of the 
owner of the waste, it revived upon the re-entry of 
the latter (6). 

A common, which has been destroyed by such 
unity of possession as has been above described, 
may be revived by special words in a new grant of 
the land, but not by mere general words (c). But 
a grant of " all commons used therewith," or **used 
and occupied therewith," or " in any way thereto 
appertaining, and usually demised therewith," or 
" with such common as the last tenant had en- 
joyed," will have the effect of creating a new pri- 
vilege similar to that which was extinguished (d). 
Thus it was held in the leading case on this point, 
•' that common appurtenant to house or land is ex- 
tinguished by purchase of the land, on which it 
was taken ; if afterwards the purchaser grants a 
lease of the house on land with all commons, pro- 
fits, &c., thereto appertaining, or used or enjoyed 

(a) Co. litt. 114 b ; Barrington's Case, 8 Co. 136. 

(6) 16 Hen. 7, 11 ; Bro. Abr. Commoii. 12. 

(c) Mar sham v. Hunter , Cro. Jac. 253 ; Noy. 136 ; Fort- 
V. Ward, Mo. 667. Thus a grant of lands with all com- 
mons thereto appertaining did not revive an extinct common. 
Clements v. Lamherty 1 Taunt 205 ; Grymes v. Peacock^ 1 
Bulstr. 17. 

{d) Clements v. Lambert, suprd ; Bradshaw v. Eyre, Cro. 
Elis. 570 ; Sandeys v. Oliff, Mo. 467 ; WorUdge v. KingsweU^ 
Cro. Elis. 794 ; Speaker v. Styant, Comb, 127. 



EXTINGUISHMENT OF RIGHTS OF COMMON. 127 

with the said messuage, this grant of the common 
is good ; for though it was not common in the pur- 
chaser's hands, yet it is qtuzsi common used there- 
with, and though it is not the same as was used 
before, yet it is the like common " (a). 

But it must be remembered, that when a com- 
mon of pasture appendant has been once extin- 
guished, it cannot be revived in the same form as 
before, because by its definition this kind of com- 
mon must have been appendant to the same land 
at least from the date of Quia Eraptores, 18 Edw. 
I, without interruption ; such a common, if Te- 
vived, will be appurtenant, and not appendant to 
the land. 

The general rule as to extinguishment by unity 
of possession applies only to purchases, or acts of 
the party, and not to acts of the law, as descents, 
by which the waste and the common are joined in 
the same ownership (6). 

IL Secondly, commons may be extinguished by 
seveiance from the lands or tenements to which 
they were annexed. 

The general rule is that any common, which can 
be measured in the same way after alienation as 
before, may be severed from the land or tenement 
to which it was appendant or appurtenant without 
extinguishment. But such alienation wiU destroy 

(a) Bradshaw v. Eyre, suprd, 
(6) See Woolr. X33, 
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the right, if its connection with the land aflforded 
the only means of measuring the amount of profit 
to be takea 

Thus common of pasture appendant, which is 
always for the cattle levant and couchaiit on parti- 
cular arable lands, cannot be severed from the land, 
and an alienation of the land with an exception of 
the right of common, will extinguish the latter (a)- 
The same rule applies to common of pasture ap- 
purtenant for cattle levant and couchant (&), but if 
it is for a fixed number of beasts the privilege may 
be excepted upon an alienation of the land, or 
granted separately to another, and in either case 
will survive the severance as a common in 
gross (c). 

On the same principle a common of estovers* 
turbary, piscary, or other like profit, will be de- 
stroyed by severance, when the quantity to be 
taken by the commoner is measured by the neces- 
sities of a particular house or tenement. For if 
such a privilege could be granted over, the owner 



(a) 1 Ro. Abr. 401 ; 4 Edw. 3, 46 ; 26 Hen. 8, 4. 

(6) Drury v. Kent, Cro. Jac. 14. 

(c) Ibid. 27 Hen. 8, 12 ; Spooner v. Day, Cro. Car. 432 ; 
Bunn V. Channen, 5 Taunt 244. It appeared there, that 
certain persons with common of pasture appurtenant for a 
certain number of cattle were accustomed to lease their 
rights, and so convert them temporaiily into commons in 
gross, and no objection was raised by the court, though the 
case was tried twice for other reasons. 
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of the waste might be very much prejudiced, if 
the alienee had a larger house or holding than the 
fonner commoner. It was indeed thought at one 
time, that all commons of estovers, turbary, and 
the like, to be used in a house, were incapable of 
severance from the tenement to which they were 
originally attached (a). But it is now held, that 
when these commons appurtenant are measured 
otherwise than by the necessities of the particular 
house, they may be severed from it, and converted 
into commons in gross: as~when the commoner 
had the right to take a certain number of fish, or 
so many cart loads of wood or peat ; for in such 
a case the owner of the waste would not be pre- 
judiced by the severance (6). 

IIL Thirdly, a common may be destroyed by a 
release of the right by the commoner (c). 

The law was so strict upon this point, that it 
was decided in an early case, that a release of 
common in one acre was a release in all (d). Thus 
when one, who had common of pasture for all his 
cattle levant and couchant in a certain field, re- 
leased all his right and common in part of the 
land, ^t was held by three judges out of four that 
his whole right was extinct, the common being 
entire, and they cited a case where the whole 

(a) 6 Hen. 7, 7 b. 

(6) WooIp. 83 ; Cooke, Inclos. 37, 40. 

(0 Swayru^s Case, 8 Co. 63 ; Bracton, 223 ; Britton, 144. 

(cO Mone ▼. Webb, 1 Brownl. 180 ; 2 Brownl. 297. 
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common was destroyed by the purchase of one 
acre (a). 

But, on a later occasion, Lord Kenyon expressed 
a doubt of the correctness of this decision, on the 
ground that all the commons in England might be 
destroyed by obtaining such releases, and said that 
a release by all the commoners together would pro- 
bably not have the effect of extinguishing the 
commonasregardstheirsuccessors (6). Butitshould 
at the same time be remembered, that one of the 
chief reasons against allowing a body of inhabi- 
tants, ratepayers, or occupiers, &c., as such, has 
always been said to lie in the fact, that such com- 
moners could not give a valid relsase of their 

right (b). 

rV. Fourthly, we may consider the question, 
whether rights of common are lost by non-user. 
This is an important and difl&cult question. 



(a) Rotheram v. Green, Cro. Elis. 593. The case cited was 
Kimpton^a Case, Goldsb. 53, there called BampUm's Case. 
See Miles v. Etteridgey 1 Sliower, 350. 

(6) Benson v. Chester^ 8 T.'' R. 401. Compare the judg- 
ment of Hobart, Ch. J., in Cole v. FoxmaUy Noy. 30, decid- 
ing that common appurtenant may be apportioned on aliena- 
tion of part of the Commoner's land : " for otherwise, he 
said, a great inconvenience and mischief would ensue ; for 
all the commons in England would by that be extinct, and 
saXus populi suprema lex : and apices juris nan sunt jura." 

(c) Gateward's Case, 6 Co. 59 ; Fowler v. Dak, Cro. EHs. 
362 ; Ordway v. Ormej 1 Bulstr. 183 ; Weekly v. Wildman, 
1 Ld. Raym. 406 ; Smith v. Gatewood, Cro. Jac. 152. 



EYTINaUISHBNTS OF RIGHTS OF COMMONS 131 

There are many reasons for the disuse of privileges 
of common in modem times, among which may 
be mentioned the accumulation of land in compa- 
ratively few hands, so that where once a numerous 
body of petty tenants required pasturage for their 
cattle, fuel for their houses, and the like, the land 
is now held by one or two farmers, who under an 
improved system of agriculture refrain from turn- 
ing their cattle to feed upon a waste ; it has long 
been observed, ' that the profit of cattle kept on 
inclosed lands far exceeds that derived from such 
as are kept on commons ' (a) ; again, we have 
already remarked, that in early times almost the 
whole land in cultivation was arable, which neces- 
sitated feeding the cattle employed in tillage on 
some pasture outside the tenant's own land, i.e., on 
the waste of the manor. The drainage of the fens 
and marshy lands, formerly so abundant in all 
parts of the country, has taken away lately the 
possibility of getting peat for the fuel of large 

(o) Woolr. 8. Mr. Cooke has some useful remarks on 
this point, part of which may be quoted here. " It must 
frequently happen, that although two estates may be equally 
entitled to turn on upon a waste, the tenant of one will 
exercise the right, and the tenant of the other will abstain 
from so doing. The better farmer will keep a breed of 
sheep that will not Hve upon the waste, or the more distant 
fjGunner may not find it profitable to drive his beasts there. 
Yet it would be manifestly unjust, if upon an inclosure the 
waste were so divided as to be a valuable premium for bad 
husbandry : the chief reason for inclosing waste lands being 

that land in an uninclosed state is useless to the skilled 
fjGunner." — Cooke, Inclos. 30. 
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bodies of tenants, while the introduction of coal 
has ahnost everywhere taken away the desire of 
exercising the ancient privilege. In the same way 
the right of taking estovers outside the tenant's 
own land is in most cases at the present day either 
valueless, or from the destruction of common woods 
very difl&cult to exercise ; while, lastly, the increase 
of the large towns has led the commoners upon 
wastes adjoining them to cease the exercise of 
privileges useful in husbandry, but of no value to 
persons living in the precincts of a town, while in 
order to prevent the inclosure of the wastes they 
assert that the non-user of such rights does not 
extinguish them. 

According to the early authorities a common 
may in certain circumstances be extinguished by 
long disuse, and we shall see that to some ex- 
tent this is borne out by the modem authorities. 

** Common, it was said in an early case, is ob- 
tained by long sufferance, and may be lost by long 
negligence " (a). 

We have seen above, in the first chapter of this 
work, to what extent the law of commons was de- 
rived by our early lawyers from the civil law of 
servitudes. The civilians always held, that as a 
right over the property of another could be ac- 
quired by peaceful and continuous usage, so by 
long disuse the right acquired would again be lost : 

(a) 6 Co. 59 ; 3 Leon. 202 ; Britton, 144 ; Bracton, 
222. 
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and the following extracts will show that our own 
lawyers adopted their theory in both parts. " Ser- 
vitudes," says Fleta writing of commoners, " may 
pertain to land without an express grant by means 
of a long, continuous, and peaceful usage, by the 
acquiescence of the parties, which is taken for con- 
sent: wherefore, although the servitude has not 
been expressly imposed on the land, or intention- 
ally created by the owners of the land, yet if any 
one has taken the benefit of it for a certain period 
peacefully, without interruption, and not violently, 
secretly, or as a matter of favour, he cannot again 
be disseised of it without a legal judgment (a). 
And as the right can be acquired without grant and 
consent by means of long usage on one part and 
acquiescence on the other, so it may be lost by 
n^ligence and non-user altogether or for a certain 
time ' (J). 
Again (c) 'common may be lost against the 



(a) Fleta, 252. 

(b) Ibid, 255. The distinction in the last line of the 
extract refers to actions now obsolete, which need not be 
noticed here. 

(c) ''Amitti etiam potent contr^ voluntatem, at siquis 
ita n^;ligens fuerit quod seisinam suam sine brevi et judicio 
resomere non possit : diligens enim debet quilibet esse in 
atendo, cmn negligentia sicut violentia possit ei esse dam- 
Doea, ut si hodie repulsus fuerit quis per vim. et in crastino 
si poesit averia sua immittat et utatur, et sic de die in 
diem, et sic non amittit seisinam propter diligentiam, licet 
Qlam habet contentiosam.'' — Ibid, 256. 
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will of the commoner, as when one is so negligent 
of his right, that he cannot recover his seisin with- 
out a writ and a judment ; for every one ought to 
be diligent in using his right, since negligence may 
be as hurtful to him as the violence of another : 
as for example if he be repulsed by force on one 
day, and on the next drives in his cattle and uses 
his common, and so on from day to day, and thus 
by his diligence avoids the loss of his right, al- 
though it is kept in disputa" And the same writer 
put the following case of common of pasture being 
lost by non-user (per non usum vel per vim et per 
negligentiam vel longam patientiam) : '' if a person, 
who has granted such a right to a commoner, 
shall approve the whole or any portion of the 
pasture, and the grantee be altogether excluded, 
he will cause a disseisin, whether the grantee has 
actually turned in his cattle before that time or 
not ; if however the commoner can resist the 
power of the grantor, let him immediately on the 
sprouting of the corn in the inclosure turn in his 
beasts, and pasture them there, whether he has 
turned them in before, or not : by this means he 
will by using it retain his right of conmion, even 
by turning in one or two beasts, though not as 
many as he might or ought : and if he have no cattle 
of his own, it is sufl&cient if he turns in the beasts 
of another in his own name, unless it was ex- 
pressed in his grant that he might pasture there 
no beasts but his own. If however he has neither 
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beasts of his own or of another person to turn in, 
it is sufficient if he resists as much as he can, and 
gives notice to the persons employed, that they 
may not cultivate the new inclosure ; the point of 
dispute having thus been raised, he may turn in 
his cattle when he will, even if the corn be ripe. 
But if on the other hand there is such negligence, 
that the commoner neither turned in his cattle to the 
pasture, nor raised the point in any other way, he 
will lose his common, and rightly after such neg- 
lect" (a). 

When the non-user is caused by the operation 
of law, and not by the negligence of the com- 
moner, it is settled that no lapse of time will ex- 
tinguish the right of common. Thus Lord Coke 
wrote, that " if a man has had a common by pre- 
scription, and takes a lease of the land in which it 
was to be taken, for twenty years, by which the 
common is suspended (there being a unity of pos- 
session) yet after the years ended he may claim 
the common generally by prescription : because the 
suspension was only to the possession and not tQ 
the right, and the inheritance of the common 
always continued " (6). 

The question of extinguishment of commons by 
non-user was much discussed in the important case 

(a) Und, 257 ; Cf, Farmer v. Hunt, Yelv. 201 ; Anon. 
12 Mod 648 ; Luttrelh Case, 4 Co. 48. 

(6) Co. litt 114 b; Anon. Qodb. 4 ; Rexv. Hermitage, 
Ctoth. 240 ; Bwell v. JodreU, 2T. R 421. 
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of Moore v. Bawson (a), which was, however, prin- 
cipally concerned with an easement, and not a right 
of common. It was there held that a merely tem- 
porary abandonment does not destroy a comimon or 
easement ; but that, after a reasonable lapse of time, 
an abandonment will be presumed to be final We 
are not told what constitutes a reasonable period, 
but in another case it was held that a release of 
rights of this kind will not be presumed from ^ 
disuse of less than twenty years in duration (J). 
The non-user is merely evidence of an intention 
to abandon the right ; it was asked in the course 
of the argument, whether an intention to abandon 
would destroy the right, if communicated to the 
owner of the servient period without the lapse of 
any time, and Lord Campbell was decidedly of 
opinion, that the communication of such an inten- 
tion, if accepted and acted upon, would imme- 
diately destroy the right. 

In another case (c), relating to ancient lights, 

(a) 3 B. & C. 339. 

(6) Regina v. Chorley, 12 Q.B. 515 : "If the party who 
has acquired the right by grant ceases for a long period of 
time to make use of the privilege so granted to him, it may 
then be presumed that he has released the right. It is said, 
however, that as he can only acquire the right by twenty 
years' enjoyment, it ought not to be lost without disuse for 
the same period : and that as enjoyment for such a length 
of time is necessary to found the presumption of a grant, 
there must be a similar non-user to raise a presumption of 
a release. And this reasoning perhaps may apply to a 
right of common or way." — Moore v. Rawson, suprdi, 

(c) Stohoe V. Smger, 8 E. & B. 31. 
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which bears upon this point, it was decided that 
the right might be lost by an abandonment, and 
by doing some act to show that it was not to be 
resumed, e.g.^ by blocking up ancient windows. 
And although the person having the right might 
not have in reality the intention of abandoning it, 
yet, if he manifested such an appearance of having 
done so, as to induce the owner of the adjoining 
land to act upon his reasonable belief that the 
right was destroyed, he would be precluded from 
claiming his right again. But it may be a question 
whether an intentional abandonment will destroy 
a right of this kind finally, unless the intention be 
manifested to other parties concerned, and acted 
upon by them. 

In Ward v. Ward (a), the exercise of a right of 
a right of way had been disused for thirty-eight 
years, which raised a strong presumption of final 
abandonment ; but it was shown that the occupiers 
had only disused it because they had a more con- 
venient road to the same point, and the Court held 
that the original right was not affected by the non- 
user under the circumstances. "Non-user may 
often be good evidence of the abandonment of the 
right ; but this will depend upon the circumstances 
of the case, and it must always be a question of in- 
tention." 

(a) 7 Exch. 838, PaXk v. Skinner, 18 Q.B. 563 ; Carr v. 
Fotter, 3 Q.B. 581 ; Cooke, Inclos. 62, and cases there col- 
lected ; LtUtreWa Case, 4 Co. 48 ; Cooper y. Andrews, Godb. 238, 
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Fifthly, a right of common may be extinguished 
by destruction of the commoner's estate* 

If a corporation which has rights of common is 
dissolved, the rights are absolutely destroyed (a). 

By the common law, now somewhat modified on 
this point by a recent statute, a copyholder loses 
his right of common in the waste of the manor by 
enfranchisement of his copyhold, because the privi- 
lege was attached to his estate, which is ended by 
the enfranchisement, and not to the land alone (h) 
Thus, where a copyholder for life had common of 
pasture in the lord's waste by custom, and the lord 
granted the copyhold tenement to him and his 
heirs with the appurtenances, it was decided that 
the common was extinct ; " for the copyholder had 
common there by reason of custom, which annexed 
the same to his customary estate : which being de- 
stroyed by his own act by making it a freehold, 
the right is determined, and cannot continue with- 
out special words : and the general words, ' with 
the appurtenances,' are not sufficient to pass the 
common " (c). The common, it was said, was not 
appurtenant to the new freehold estate granted by 
the lord, but had been annexed to the customary 

(a) 27 Hen. 8, 10, BrusUt's Case, 2 Ro. Rep. 251. 

(6) "On enfranchisement the common is lost, custom 
having annexed the common to the customary estate, and 
not to the land ; it is a local prescription." — Lex Custwm, 63. 

(c) Marsham v. Hunter, Cro. Jac. 253 ; Yelv, 189 ; 1 
Brown. 220 ; 2 Brown. 209 ; Gilbert, Tenures, 210 ; Lu v, 
Edwards, 1 Brownl. 173 ; Dorson v. Hunter, Noy. 136, 
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estate, not as necessarily incident to it, but as a 
collateral interest gained by usage, which was de- 
termined by the purchase of the freehold : " and 
therefore care ought to be taken to add words to 
continue the common and other profits A prendre 
to the copyholder after the enfranchisement "(a). 

And so, where a copyholder had common of 
estovers in his lord's woods appurtenant by cus- 
tom to his copyhold, and purchased the freehold 
inheritance, "with aU commons appertaining to 
Ms said messuage," yet it was resolved that the 
common was extinct, having belonged to the cus- 
tomary estate ; "but if there had been special words 
to make a new grant of the like common as he had 
in the copyhold before the surrender, that would 
have been good " (6). And where a lord enfeoffed 
a copyholder, having common by custom of his 
copyhold, together with all commons, the right 
was held not to be destroyed (c). 

But when a copyholder claims common outside 
the manor, not by custom, but by prescribing in 
the name of his lord for him and all his tenants at 



(a) Bradshav) v. Eyre, Cro. Elis. 570 ; Worledge v. Kings- 
veil, ibid. 794 ; Sandeys v. Oliff, Mo. 467 ; Lee v. Edwards, 
tuprd ; Grymes v. Peacock, Bulstr. 17. 

(6) Fori V. Wa/rdy Mo. 667 ; Marsham v. Huntw, swprd, ; 
Speaker v. Styant, Comb. 127. 

(c) Lee V. Edwards, 1 BrownL 173 ; C£ (kemer v. Bur- 
neU, 17 Yin. Abr. 142. 



j«h 
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will (a), the common belongs to his land, and not 
to his estate, and is not lost by enfranchisement, 
and shall be enjoyed by all tenants of the land as 
it was before by the copyholder (6). 

A customary right of common is not destroyed 
by a merely temporary suspension of the copyhold 
estate, as when a copyhold comes into the hands 
of the lord by forfeiture or escheat, but will remain 
so long as the land is either demised or demiseable 
by copy of court-roll ; it may therefore be claimed 
by any new copyholder of the same tenement, but 
is lost if the lord should incorporate the land with 
his own demesnes, or grant the freehold to another 
person (c). 

The case of Styant v. Stoker (d) has been 
sometimes cited, as showing that though enfran- 
chisement of a copyhold will destroy customary 
common at law, yet that the right will always 
remain in equity. But the facts of the case do 
not support such a wide proposition. The lord of 
a manor had enfranchised a copyholder, granting 
to him and his heirs the freehold of the land with 
all commons thereto belonging or appertaining, 
and this grant had been confirmed by a decree in 

(a) See Co. Copyh. § 33. 

(6) Per Glynn, CL J. 2 Sid. 84 ; 5 Vin. Abr. 18 ; 
Crmther v. Oldfield, 1 Salk. 366 ; 6 Mod. 20. 

(c) Badger v. Ford, 3 B. & A 153 ; Cf. Worledge v. 
Kingswell, Cro. Elis. 794. 

(d) 2 Vem. 250. 
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Chancery. But he afterwards bought up all the 
other copyholds, and then disputed the right of 
common with his enfranchised tenant, taking ad- 
vantage of a defect in the purchase-deed, and 
alleging that the words above quoted were not 
sufficient to pass the right of common : for general 
words are not sufficient to revive the right, and it 
did not belong or appertain to the freehold estate 
granted by the lord (a). The lord obtained a 
verdict at law upon this point, but it was decreed 
in Chancery that the tenant should hold and enjoy 
against the lord the same right of common as had 
belonged to the copyhold, because it had been the 
grantor's intention that it should survive. This 
does not affect the general principle that enfran- 
chisement of a copyhold wiU extinguish its custo- 
mary common, without special words to revive it, 
although it will not destroy similar rights attached 
to the land, and not merely to the copyholder's 
estate. 

But now by the Copyhold Acts it is provided 
that when either the tenant or landlord compel 
enfranchisement of a copyhold under their pro- 
visions, such tenant shall not thereby be deprived 
of any right of common to which he might have 
been entitled in respect of his copyhold lands, but 
that the same rights shall remain attached to the 



(a) Maraham v. Hunter, Cro. Jac. 253 ; Gilbert, Tenures, 
210, 211. 
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said lands notwithstanding the enfranchisement of 
his copyhold estate (a). 

Sixthly, commons may be extinguished by 
alteration in the commoner's tenement. 

Where a common of estovers or turbary is 
appurtenant to a certain house by prescription, it 
will, as a general rule, be destroyed if the house is 
pulled down, and the right cannot then be claimed 
in respect of a new house erected elsewhere (J) : 
but if the house of a freeholder, who has common 
of pasture for beasts levant and couchant, should 
fall down and be erected in another place, the 
common remains unaltered, because it was appen- 
dant or appurtenant to the land and not to the 
house (c). 

So, if estovers are granted to be burnt in a hall 
or dwelling-house, the privilege will be extin- 
guished on the building being altered into a malt- 
house ; and if the house be enlarged, it is said that 
the common cannot be used in the new build- 
ings (d). In the same way, when a man has com- 
mon of estovers for the repair of certain aiicient 



(a) " The Copyhold Act," 1841, § 81, and the Copyhold 
Act of 1852, 15 & 16 Vict, c 61, § 45. 

(6) Fitzh Nat Brev. 180, H. Costard y, TFingfield, 2 Lev. - 
44, Owen, 4. 

(c) ihid, Godb. 97. 

(d) LvitreVs Com, 4 Co. 86 ; Brcvm v. Tucker, 4 Leon. | 
241. 



\. 



EXTINGUISHMENT OP EIGHTS OP COMMON. 143 

hedges, he will lose his right by pulling down the 
old hedges and placing them elsewhere (a). 

And generally the same rule applies to turbary 
and other profits to be expended in houses, which 
are lost by alterations of the commoner's tenement, 
excepting those which are made for the purpose of 
repairing or rebuilding (6). 

Thus, in a late case (c), it was said by Holroyd J. 
that "when a man has a right of common attached 
to his mill, or a right of turbary attached to his 
house, if he pulls down the mill or the house, the 
right of common or turbary ^nmd/acie will cease. 
Ifi however, he show an intention to build another 
mill or house, his right continues." 

It was very early decided that, when a house 
was pulled down only to be rebuilt, the right of 
common attached to the old house will continue to 
the new (d). And it was suggested in one case that 
the house need not be built upon the old site (e). 

The principle appears to be the same as was 
noticed above in treating of extinguishment by 

(a) 1 Bolstr. 94 See Arundel v. Steere, Gro. Jac. 25 ; 
White v. Cokmcm, Freem. 174 ; Cooke, Indos. 36. 

(6) Dunttam v. Tresider, 5 T.R. 2 ; Arlett v. Ellis, 9 B. & 
GL 685 ; StoU v. Stott, 10 East, 343 ; Cooper y. And/reuos, 
Hob. 39. 

(e) Moore y. Bawson, 3 B. & C. 339. 

{d) ibid. Bryers v. Lake, Styles, 446 ; LvitreVe Case, 4 Co. 
86 ; Cooper v, Andrews, Hob. 40. 

(e) Costard v. Wingfield, 2 Lev. 44 ; Godb. 97. See 8 & 
9 Vict c. 118, § 53. 
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non-user. If the alteration be of such a nature 
that the owner of the waste may reasonably pre- 
sume that the right is not to be resumed, the com- 
mon will be extinguished, and a release from the 
commoner presumed Thus, if a house, with com- 
mon of turbary appurtenant to it, is pulled down, 
and the site converted into a garden, or changed 
in any other manner apparently intended to be 
permanent, the owner of the waste will, after a 
certain interval, be entitled to act as if the com- 
mon had been released (a). But if the house were 
merely pulled down, with no farther decisive alte- 
ration, the right of conmion would remain sus- 
pended during the interval between pulling down 
and rebuilding (6). 

The same reasoning will of course apply to 
lands to which common of pasture has been 
appendant or appurtenant. So long as it can be 
supposed that the commoner may intend to 
resume his right of pasture, the right will remain 
in suspense though the accommodation for cattle 
may be destroyed. But when the pasture-land is 
converted into building-ground, and covered with 
houses and gardens on which no cattle could be 
maintained, it seems, from the authorities cited, 
that the commoner would be taken to have aban- 
doned his right. This point is of great importance 

(a) Moore v. Raioson, 3 B. & C. 339 ; Ward v. TFardj 7 
Exch. 838 ; Stokoe v. Singers, 8 E. & B. 31. 

(b) Eegina v. Chorley, 12 Q.R 615. 
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in the neighbourhood of large towns, where all 
kinds of privileges of husbandry are claimed by 
the tenants of suburban houses for the purpose of 
preventing the inclosure of adjoining wastes. 

It was recently decided that a common of pas- 
ture appurtenant to certain lands, which were for- 
merly in a condition to support cattle, was not 
extinguished by the conversion of the land to 
diflferent purposes, the tenement being still in 
such a state that it might easily be turned again 
to the purpose of feeding cattle (a). In such cir- 
cumstances, no release could be presumed, as would 
be the case if the land could not be restored to its 
original purpose without great difficulty, as if a 
row of houses and gardens had been extended 
over it 

We have before noticed the rule, that common 
of pasture cannot be appendant to a messuage or 
cottage without land. Where, therefore, the land 
to which this common was appendant is completely 
built over, the right is extinguished, unless there 
are lands attached to the houses on which cattle 
might be levant and couchant, although it was said 
at one time that beasts tied and maintained in a 
house, as cows in a yard, might be said to be 
Uvant and coiichant (b). But it is now settled that 

(a) Carr v. Lambert, 1 L.R Exch. 168. 

(6) Emerton v. Selby, 6 Mod. 115 ; Patrick v. Lovjrey 
BrownL 101. 
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the cattle in respect of which the common is 
claimed must be actuallj maintained on the pro- 
duce of the land (a). 

Seventhly, the right ceases when the product, 
which is its subject-matter, has been exhausted. 

Very little need be said upon this point, as it is 
evident that when the exercise of his privilege be- 
comes impossible, the rights of the commoner are 
brought absolutely to an end. When, for example, 
pasture-land is converted to other purposes which 
render it in the highest degree improbable that 
grass for the food of cattle will be found there 
again, the rights' of common of pasture cease to 
have any existence, though a merely temporary 
destruction of the pasture will not have the same 
effect (6). 

In the same way, a right of taking peat for fuel 
may be destroyed by draining the marshy, land 
which supplied the product (c), a mode in which 
common of turbary has been extinguished in a 
irreat number of manors. It will sometimes be 
useful to inquire if this has been the case when 



(a) Scholes v. HargreaveSj 5 T.R 46 ; Whitelock v. Hut- 
chiusoUy 2 M. & Rob!205^ -<See, on the question of claiming 
common of pasture for horses kept in a stable of an ancient 
house, Cooke, Inclos. 16. 

(6) Carr v. Lambert, suprd. 

(c) Dean S Ch. Ely v. If^arren, 2 Atk. 189. 
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common of turbary is claimed by custom in places 
which at the present day afford nothing which 
could be used as fuel; it may appear that the 
marshy portions of the waste have been tilled, or 
built over, in which the common of turbary was 
exerciseable ; and we have seen in a former chap- 
ter that rights of turbary were always confined to 
such parts of the waste as afforded fuel (a). 

Mention was also made in an earlier chapter of 
the usage in several parts of the country of inclos- 
ing and bringing into cultivation the soil of ex- 
hausted peat-beds, either for the benefit of the lord 
of the manor, as owner of the waste, or under a 
special custom for the benefit of those who had 
the common of turbary (b). 

In the same way, the draining of the fens has 
for the most part extinguished those rights of 
taking wild-fowl for use as food in the commoner^s 
house, which was noticed in the description of 
general or miscellaneous profits ; and generally the 
right of a commoner absolutely ceases when it is 
highly improbable that the product will again be 
foimd upon the waste, but is only suspended for a 



(a) Peardm v. Und^hUl, 16 Q.B. 120 ; Cf. Fa/wcett v. 
Strickland, Willes, 57. 

(6) Clarkson v. Woodhousey 6 T.R. 412 n. Mavor, Agric. 
Berks, 28. In some manors the spots exhausted of fuel are 
converted into willow-beds for the benefit of the lord of the 
manor. — ibid. 

H 2 
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time if, by a slight alteration, the waste could be 
made to supply the product once more (a). 

The various modes in which rights of common 
may be extinguished by inclosure will be discussed 
in the next chapter. 

(a) See arguments in Peardon v. UnderhiU^ suprdy and 
Carr y. Lambert^ suprd. 
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CHAPTER IX. 

EXTINGUISHMENT OF EIGHTS OF COMMON. 

{Continued) 

Extinguishment hy Act of Pa/rliament — Tempora/ry 
suspension of commoners^ rights — Local incloswre 
Acts — The Bedford Level — The West Riding — 
General Act for regulating open fields — Lord Wors- 
ley*s Act — Local Acts to confirm agreements — Ge- 
neral Indosure Act, 1801 — General Inclosure Act, 
1845 — What lands are subject to its provisions — 
What lands excepted — Allotments for public pur- 
poses — Present law of approvement — Open spaces 
Tiear large toions — Reports of Select Committee of 
1865 — Proposed repeal of the statute of Merton — 
Metropolitan, Commons^ Act, 1866 — Compensation 
to ccrm/moners and owners of wastes, how assessed 
— Special Customs authoring inclosures — In wastes, 
for building pwrposes — In open fi/elds — Inclosv/res 
by m/atual agreement — Ry Uncroachment — Ry Ap- 
provement, 

Bights of coxamon may also be extinguished by- 
Acts of Parliament, passed for the purpose of 
bringing into separate cultivation wastes and 
commonable lands, compensation being made by 
allotments of the land to the commoners and to 
the owners of the soil 
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Continiiing therefore in order the enumeration 
of the modes in which rights of common become 
extinct, we find : — 

8. That a very great number of Acts have been 
passed at various periods from the time of Queen 
Elizabeth to the present day, for the purpose of 
bringing waste land into cultivation, in cases 
where it was impossible or very diflficult to ob- 
tain the unanimous consent of the persons inte- 
rested, or where the owners of the soil could not 
approve for their own benefit, because there was 
no superfluous land after satisfying the require- 
ments of the commoners entitled to necessary 
pasturage or other profits. 

It is not necessary here to detail the Acts, which 
allow a merely temporary suspension of the com- 
moners* privilege for the purpose of encouraging 
the growth of timber in manorial wastes (a). It 
is sufficient to notice, that the lords of manors 
and owners of allotments in conmion fields are 
permitted, with the assent of the majority of the 
commoners, to inclose any portions of wastes and 
commonable lands for the growth and preserva- 
tion of trees (&), and similar statutory provisions 
have been frequently made for the protection of 
the timber and the preservation of the deer in 
royal forests. 

(a) 35 Hen. 8, c. 17, Amended by 13 Eliz. c, 25, 
(6) 29 Geo. 2, c. 36, 
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The practice of providing for inclosures by local 
acts began in comparatively early times. Thus in 
the reign of Queen Elizabeth provisions were 
made (a) for the reclamation of certain marshs, " on 
which the surrounding inhabitants had rights of 
common by reason of their residence, which kind 
of common cannot be extinguished by common 
law, nor granted away so as to bind others who 
should inhabit there afterwards." We have seen 
that a right of common by reason of residence 
{raiione commorantice) is unknown to the law (6), 
and that the way in which rights apparently 
similar to such common exist, is that the inhabi- 
tants of a place may be the joint-owners of the 
pasturage or vesture of the land, imder a grant 
made to trustees for their benefit. 

By another local act (c) the lords of manors and 
commoners upon waste lands within the Bedford 
Level were permitted to divide such waste lands 
among themselves in proportion to the rights of 
common which had been there exercised. 

And by an enactment applying only to the West 
Biding of Yorkshire, a majority of the inhabitantst 
in each manor, with the consent of the lord, were 
allowed to inclose certain small proportions of the 

(a) 13 Eliz. c. 25. 

(6) Gateward^s case, 6 Co. 59. 

(c) 15 Car. 2, c. 17, repealed 1 Jac. 2, c. 21. 



152 KXTDfOUISHMENT BT INCL06UBE. 

waste lands for the purpose of endowing new cha- 
pelries (a). 

In the year 1773 a general act (b) was passed 
** for the better cultivation, improvement, and regu- 
lation of common arable fields, wastes, and pas- 
tures," which was of great use in causing the gra- 
dual abandonment of the unprofitable system of 
agriculture in large open fields. The chief provi- 
sions of this act, were 1. that three-fourths in num- 
ber and value of the severalty owners in such fields 
might determme the course of husbandry, not- 
withstanding the ancient usage of the manor or 
township ; 2. that any such severalty owner might 
inclose his lands, even in the absence of a custom 
to authorise such inclosure, and without the license 
of tlie lord, or of the lord and the freeholders of 
the manor, which before had been usually requi- 
site (c) ; and 3., that the cottagers, who without 



(a) 12 Anne, c. 4. 

(6) 13 Geo. 3, c. 81. See Woolr. c. 24. 

(c) To this refers a passage in the Order of Keeping a 
Court-Baron, which has sometimes been supposed to apply 
to wastes of manors, viz. : " You shall inquire if any land 
be inclosed, and the same kept in severalty, which ought 
to lie open, without license of the lord and the freeholders : 
you shall present the same, for that no tenant of the lord- 
ship shall lose the common in the same." — § 40, Kitchin, 
Courts, 115. With this we may compare the following re- 
marks by Fleta, viz. : — " Non poterit quis communiam de- 
dicere inter vicinos propter vicinitatem, nisi hoc fecerit all* 
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owning allotments in such fields, had common 
there at certain seasons, should continue in such 
rights, or receive proper conpensation from the 
severalty owners. 

This act was found to require considerable 
amendments, and in 1836 the Common Fields In- 
closure Act (a), also called Lord Worsley's Act 
was passed for the inclosure of open fields and pas- 
tures. 

It was thereby enacted, that whereas it would 
tend to the imprpved cultivation of open and com- 
mon arable, meadow, and pasture lands and fields, 
now intermixed, if the proprietors of such lands 
were enabled by a general law to divide and inclose 
the same, therefore it should be lawful with the 
consent of two- thirds in number and value of the 
persons interested therein to inclose all such open 
fields, and meadows, and aU imtUled slips or balks 
formerly serving as boundaries between the seve- 
ralty portions. 

All manorial wastes, and aU common fields in 
the immediate neighbourhood of London and some 

quid Bpeciale, et si recognitum sit in judicio ab eo qui com- 
muniam clamat, quod tenens terram, in qua communia 
petitur, illam includere possit, et arare, et in e^ sedificare, 
vel aliud facere provoluntate 8ua,cadit breve." — Fleta, 265. 
TyrrvnghamCs case, 4, Co. 37 ; J5p. LondorCs case, 1 Ro. Abr. 
935 ; Hickman v. Thorne, 2 Mod. 104 ; Bromfield v. Kir- 
6cr, 11 Mod. 73; Carbefs case, 7 Co. 5; Drake y. Doyly, 
Noy. 14. 

(o) 6 & 7 WilL 4, c. 115. 

H 3 
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other large towns, were excepted from the opera- 
tion of this act ; but it was found in practice that 
many mistakes occurred in applying its provisions 
to lands within these exceptions, so that it was 
necessary to provide anew for the extinguishment 
of the reciprocal rights of common in the open 
fields and pastures. 

Before the conmiencement of this century it had 
become usual to obtain private local acts for the 
.inclosure of wastes and the confirmation of agree- 
ments to inclose made between owners and com- 
moners. The waste lands were still depastured by 
the cattle of numerous tenants, whose numbers 
are much diminished at the present day, and who 
turned out cattle to feed in places where it is not 
now usual to send them, owing to the improve- 
ments in the breeding of stock The owner, not 
being able to inclose for these reasons, was driven 
to make an agreement with a numerous body of 
commoners : but we are told on good authority 
that it was almost impossible to obtain the re- 
quired concurrence of all persons interested, 
" since it could rarely happen that out of a numer- 
ous body all were at one time legally capable of 
assenting " (a). 

It was therefore necessary to obtain the confir- 
mation of private acts, of which about two thou- 
sand were passed before the General Inclosure Act 

(a) Cooke, Inclos. 83. 
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of 1801 (a), between which time and the passing 
of the General Inclosure Act of 1845 about the 
same number of private acts were passed for the 
same purpose. 

The legislation of 1801 consolidated the several 
provisions usually inserted in the private acts, and 
thereby materially lessened the expense and delay 
formerly incurred in obtaining Parliamentary 
powers for extinguishing rights of common, which 
were said ' to obstruct cultivation and the produc- 
tive employment of labour.' 

It is unnecessary to say more in this place con- 
cerning the provisions of this act, the operation of 
which is now superseded by the General Inclosure 
Act of 1845 (h), under which it is thought that all 
inclosures will henceforth be made, with the ex- 
ception of approvements made by lords of manors, 
in wastes containing more than sufficient land for 
the commoners. 

"Without entering into any consideration of the 
details of this important statute, and of the numer- 
ous amendment acts by which its provisions have 
been extended or modified, we shall find it useful 
to extract from it a description of the lands now 
subject to be inclosed by the Commissioners, which 
will show that every variety of common, as well 
as some separate interests in the soil, vesture, and 
herbage, may be extinguished by them. 

(a) 41 Geo. 3, c. 109. 

(6) 8 & 9 Vict c. 118. See Cooke, Inclos. passim. 
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The lands described as follows are subject to 
be inclosed under the provisions (a) of this act, 
viz.: — 

(a) " All lands subject to any rights of common 
whatsoever, and whether such rights may be exer- 
cised and enjoyed at all times, or be exer- 
cised or enjoyed only during limited times, sea- 
sons, or periods, or be subject to any suspension or 
restriction whatsoever in respect of the time of the 
enjoyment thereof" 

(b) " All gated and stinted pastures, in which the 
property of the soil or some part thereof is in the 
owners of the cattle-gates or other gates or stints 
or any of them : also also gated or stinted pastures, 
in which no part of the property of the soil is in 
the owners of the cattle-gates or other gates or 
stints or any of them." 

(c) " All lands held or occupied or used in com- 
mon, either at all times or during any time or sea- 
son or periodically, and either for all purposes or 
for any limited purpose, and whether the separate 
parcels of the several owners of the soil shaU, or 
shaU not, be known by metes or bounds, or be 
otherwise distinguishable." 

(d) " All land in which the property or right of 
or to the vesture or herbage, or any part thereof, 
during the whole or any part of the year, or the 
property or right of or to the wood or underwood 

(a) Ihid. § 1 1. 
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growing and to grow thereon, is separated from the 
property of the soil." 

(e) " All lot-meadows and other lands, the occu- 
pation of enjoyment of the separate lots or parcels 
of which is subject to interchange among the re- 

' spective owners in any known course of rotation 

I or otherwise." 

An exception was made of all lands in the New 
Forest and the Forest of Dean, and of all village 
greens, town greens, and recreation grounds (a). And 
it was enacted, that no wastes of manors, or other 
lands subject, to any rights exerciseable at all 
times of the year, should be inclosed under this 
act without the previous authorityof Parliament (6); 
and further that no lands situated within fifteen 
miles of the City of London, or within certain speci- 
fied distances of other large towns, should be in- 
. closed under this act without the same autho- 
rity (c); but it is now necessary to obtain the 
previous sanction of Parliament to every inclosure 
by the Commissioners (d). 

An important improvement upon the older In- 
closure Acts was made in the General Act of 1845, 
the Commissioners being permitted to set out a 
small portion of the waste for the benefit of the 

IS (a) Ibid. §§ 13, 15. 

(6) Ibid, § 12. 

(c) Ibid. § 14. 

(d) 15 & 16 Vict. c. 79. 
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parish in which it is situated, and of the ii 
tants of the neighbourhood. 

In all cases where the lord of the manor 
improve for his own benefit, or the commoners 
agreement with him, without the assistance of 
Commissioners and of Parliament, it is made 
condition of obtaining that assistance, that **il.i 
shall be lawful for the Commissioners to requin^ 
and in their provisional order to specify as one ol 
the terms and conditions of such inclosure, thfi 
appropriation of an allotment for the purpose of \ 
exercise and recreation for the inhabitants of the 
neighbourhood not exceeding the quantity hereiib 
after mentioned, applicable to each case ; that is to 
say, where the land to be inclosed shall be situated 
in any parish, the population of which, according 
to the tlien last previous parliamentary census, 
shall amount to or exceed 10,000 persons, 10 
acres ; where the land to be inclosed shall be situ- 
ate in any parish the population of which, accord- 
ing to such census, shall amount to or exceed 
5,000 poisons and be less than 10,000 persons, 
eight acres ; and where the land to be inclosed shall 
be situate in any parish, the population of which 
accordinfj to such census shall amount to or ex- 
ceed 2,000 persons, and be less than 5,000 persons, 
five acres ; and in every case, except as aforesaid, 
not exceeding four acres " (a). 

The Commissioners have power to take into their 

(a) 8 & 9 Vict c. 118, § 30. 
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consideration the population of the neighbourhood 
generally, and the use which the adjoining parishes 
have been accustctmed to make of the waste to be 
inclosed, for the purposes of exercise and recrea- 
tion: but they have no power of exceeding the 
limit fixed by the population of the parish in 
which the waste is situated. Parliament, however, 
has interfered in one case of an inclosure near 
London, and refused to sanction it, unless fifty acres, 
instead of eight or ten, were aUoJted for the above- 
mentioned purposes {a). 

It was also enacted, that the majority in num- 
ber and value of the persons interested in a waste 
about to be inclosed may under conditions appro- 
priate " parts of the land proposed to be inclosed 
for such public purposes as hereinafter mentioned 
OP any of them ; that is to say, for the formation 
of pubUc roads and ways ; for a supply of stone, 
gravel, or other materials for the repairs of the 
roads and ways within the parish ; for the forma- 
tion of such public drains, water-courses, or em- 
bankments as may appear conducive to the health 
and advantage of such parish or neighbourhood ; 
for the formation or improvement of public ponds, 
wells, or watering-places ; for a place of exercise 
and recreation for the inhabitants of the neigh- 
bourhood ; for allotments or field gardens for the 
labouring poor ; for a supply of fuel for the poor 

(o) Open Spaces Comm. 1865, 1 Rep. 77. 
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or other inhabitants of such parish ; for land for 
any burying-ground or enlarging any burying- 
ground ; for the site of any church or chapel, par- 
sonage house, school, workhouse, or garden to be 
attached thereto respectively ; or for any other 
purpose of public convenience or utility, or for the 
general convenience or accommodation of the per- 
sons interested in the land to be inclosed " (a). 

It will be seen that this act has no reference 
to the ancient statutes of approvement, being only 
applicable to cases where the land is not more than 
sufficient to meet the requirements of the com- 
moners ; where there are few commoners, the owner 
of the waste may inclose the superfluous portions, 
and where the old rights of common have entirely 
lapsed he may deal as he pleases with the waste, 
which was subject to such rights. " The statute of 
Merton is simply declaratory of the common law; 
it arises from this, that the lord's ownership is ab- 
solute, and he therefore has a right to everything 
which is not carved out from that ownership, and 
the only thing which is usually carved out from 
the ownership is the rights of the commoners ; if he 
leaves sufficient common to satisfy the rights of 
tlie commoners, he can inclose the remainder " (J). 
But it is said that so few wastes at the present 
day have more than sufficient extent to satisfy 

(»i) Ihdl § 34 ; 20 & 21 Vict. c. 31, § 13. 
(h) Kvidonoo of Q. W. Cooke, Esq. Open Space Comm. 
lvSG&, 1 Hop. 133. 



METEOPOLITAN COMMONS* ACT. 161 

these rights, that the right of approvement iS a 
dead letter (a). It is, however, believed on the 
other hand that the right of approvement is be- 
coming again important on account of the rapid 
eaddnction of commoners' rights in the neighbour- 
hood of large towns, where building is carried on 
to a great extent in what until recently were purely 
agricultural manors. 

Great attention has recently been paid to the 
subject of altering the law of inclosures in the neigh- 
bourhood of large towns, and two reports have been 
recently issued by the Committee of the House of 
Commons on the open spaces near London. This 
CJonmiittee did not deal with the question of law 
between the lords of manors and the commoners, 
but in consequence of their reports an act has been 
passed for the better regulation of these open 
spaces (b)y which like the General Act of 1845, is 
independent of any procceedings under the Statute 
of Merton. The Committee, however, recom- 
mended that this statute should be repealed, " as 
having fulfilled its purpose and being supeseded 
by modern legislation, and as being especially iU 
adapted to commons and open spaces near the 
metropolis: and that no inclosure should take 
place under the provisions of the Inclosure Act 
within the metropolitan area" (c). 

{a) Ibid. 

(6) 29 & 30 Vict. c. 122. See Appendix. 

(c) Open Space Comm. 2 Rep. 
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It wotdd seem to be necessary, if such altera- 
tions in the law were made, that the public should 
purchase the rights of such owners of the soil as 
could under the present law make large inclosures 
of valuable building land : if it is desirable that 
the public should have the land, so liable to be 
inclosed, for a park or recreation ground, it seems 
to be also desirable that they should pay for it; 
and in fact, it was suggested before the above 
named committee, that they should be purchased 
and vested in trustees for the metropolitan pub- 
lic. But the committee were of opinion that the 
rights of the commoners, as now remaining, formed 
a great safeguard against the inclosures, and tiiere- 
fore did not recommend such a comprehensive 
scheme of purchasa 

With reference to the proposed repeal of the 
Statute of Merton, it may be observed that the 
committee did not enter upon the question whe- 
ther this statute was not merely an exposition of 
the common law, which will be considered in the 
next chapter ; and that it is described in the ap- 
pendix to their second report, as an act conferring 
certain rights on lords of manors (a). 

(a) A member of this committee has recently published 
some remarks upon the Metropolitan Commons Act, in an 
introduction to Six Essays published by the Commons' Pre- 
servation Society, which may be extracted here in reference 
to. the question of the purchase by the State of those com- 
mons in which Parliament may in future forbid approve^ 
ments to be made : — " It was objected that the only proper 
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These proposals resulted in the ' Metropolitan 
Commons Act 1866 ' (a), by which the scope of 
the General Inclosnre Act of 1845 was further 
restricted. 

It was thereby enacted, that no application for 
the inclosure of any common or waste land 
within the area of the metropolitan police district 
shall henceforth be entertained by the Inclosure 
Commissioners : '' provided that nothing in this 

means of preserving open spaces for the community was by 
a system of purchase and compensation. The committee, 
however, had refused their sanction to such a measure, 
which would have been considered as an abandonment of 
public rights, and as giving authority to claims, which in 
their opinion were destitute of foundation. The passing 
of this Act cannot be said to have concluded the question ; 
it has yet to be applied to the numerous cases of commons 
within the prescribed area. It has also happened, that 
pending this legislation several cases have occurred in which 
attempts have been made to inclose without the authority 
of Parliame^it. These inclosures are believed to be illegal, 
and have hfien resisted in the interest of the public by per- 
sons locally concerned in them. It is not, however, to 
courts of Law alone that we should look for the complete 
settlement of the question. It may be that technical rules, 
adopted by the courts of law at a time when the great in- 
terests now at stake were not jeopardised or even noticed, 
will be found to stand in opposition to manifest historical 
justice, and to the best interests of the state. In that case 
it will be for Parliament to consider whether they should 
not be swept away, rather than that by a liberal expendi- 
ture of public money in particular cases great principles 
should be prejudiced for ever after in cases of the same 
kind.** — G. Shaw Lefevre, Esq., Six Essays on Commons 
Preservation, Intr, xiv. 

(a) 29 & 30 Vict c. 122. See Appendix. 
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act shall interfere with the carrying on or com- 
pletion of proceedings under any provisional order 
of the commissioners confirmed by Act of Parlia- 
ment before or in the session of 1866 : and not- 
witlistanding any proceedings taken under any 
Act other than this Act, or any provisional order 
of the commissioners, made but not already con- 
firmed by Act of Parliament, proceedings may be 
taken under this Act in regard to any metropolitan 
common" (a). 

By another clause the lord or any commoner in 
such common or waste lands, or certain local autho- 
rities, may petition the Inclosure Commissioners 
for a scheme for the local management of the waste 
and for the framing of bye-laws for the preserva- 
tion of order thereon, and the commissioners are 
empowered to settle such scheme, after considering 
what rights, if any, would thereby be injuriously 
affected (6). 

By another very important clause it is provided, 
that no estate, interest, or right of a profitable or be- 
neficial nature in, over, or aflfecting a common shall, 
except with the consent of the person so entitled, 
be taken away or injuriously affected without com- 
pensation being made for the same : such compen- 
sation in case of difference to be provided in the 
same manner as if it were for the compulsory 
purchase and taking or injuriously afiecting of 

(a) Ibid. § 5. 

(6) Ibid. §§ 6, 14. 
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lands under the provisions of the ' Lands Clauses 
Consolidation Act, 1845/ and the ' Lands Clauses 
Consolidation Acts Amendment Act, 1860 ' (a). 

No decisions have as yet been given upon the 
interpretation of this act. It may, however, be 
observed, that it does not appear to apply to cases, if 
any should occur, where all the rights of common 
over a waste within the metropolitan area may 
have become extinct. It also appears, that if any 
lord of a manor, or other owner of a waste, should 
be able to commence an inclosure under the sta- 
tutes of approvement, it would be open to any 
commoner to petition for a scheme for the regula- 
tion of the waste, and that the owner would re- 
ceive compensation for the rights to which he may 
show himself to be entitled. 

9. The ninth mode in which rights of common 
have been extinguished is by inclosure under a 
special custom, which enables the lord of a manor 
or some other person by his authority to inclose 
certain portions of the waste for his own use, ex- 
cluding the commoners who had before exercised 
their privileges there. 

These customs are for the most part concerned 
merely with the creation of new copyhold tene- 
ments out of portions of the waste. They vary so 
much in their details, and are so numerous, that a 
consideration of them may be conveniently post- 
poned to another chapter. 

(a) Ibid. § 15. 



166 EXTINOUISHMENT BT AGREEMENT. 

We have before aeen, that before the passing of 
the act for the better cultivation of common 
fields (a) inclosures might be made under special 
customs by the owners of allotments in such fields, 
thereby excluding their neighbours from the rights 
of common which they had exercised over aU 
the other allotment at certain seasons of the 
year {b). 

10. In the tenth place, conmions may be ex- 
tinguislied by mutual agreement between the com- 
mons and the owner of the waste, the rights of 
the fonner persons being thus abandoned by them- 
selves (c). 

Before it became usual to obtain looal inclo- 
sure acts, this was the only mode of bringing 
those wastes into cultivation, which were not 
more than sufficient in extent to satisfy the re- 
quirements of the commoners. Since it was 
thought that inclosure of waste land was benefi- 
cial in almost all cases to the state, these extin- 
guishments of rights of common by mutual con- 
sent were much favoured by the courts. 

Thus, certain lands which had been inclosed for 

(a) 13 Geo. 3, c. 81. 

(6) Gorhefs case, 7 Co. 5. 

(c) ** Sicut acquiritur communia voluntate et assensn par^ 
tium, ita dissolvi 'potest ex mutuS utriusque voluntate, si 
velint dissentire per reiiunciationem,remi88ionemet quietam 
clamationem ; nee sufficit si unus eorum remittere velit, 
nisi ambo in hoc consentiant." — Fleta, 255 ; Bracton, 226, 
228. 
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thirty yeaxs by consent of most of the parishioners, 
but not of all, " was therefore ordered to continue 
to be inclosed " (a) : and in a somewhat similar 
case, where a decree had been made for an inclosure 
to which the defendant's husband had agreed in 
his lifetime, and the defendant having a small rent- 
charge in the manor attempted to disturb the in- 
closure twenty years afterwards, it was held, that 
" though in strictness her husband's consent could 
not bind her interest, yet it being proved in the 
cause that her estate was much improved by the 
inclosure, and that she designed to take an unrea- 
sonable advantage to herself, the inclosure should 
stand " (&). 

The principle on which the Court of Chancery 
acted, was to compel assent to such agreements, if 
only one or two commoners resisted (c), and to en- 
force them when they had been made, even if 

(a) Piggott v. Kniveton, Toth. 174 ; Silway v. Compton 
1 Vem. 32 ; 5 Via. Abr. 1 ; Freak v. Loveden, Toth. 175 ; 
Mary's case, 9 Co. 113. So in a case, before cited, '* the 
court compelled certam men, that would not agree to inclo- 
sores, to yield imto the same, and bound a college that would 
not consent, having lands within the said manor so in- 
closed." Cartivright v. Drop, Toth. 174 ; Case of Magdalen 
ColL Oxon, ibid. ; Barkley v. Evet. ibid. ; Fox v. Shrewsbury, 
ibid, 176 ; Constable v. Davenport, Chy. Rep. 259 ; 5 Vin. 
Alxr. 2 ; Unwin v. Faumt, ibid. ; Meadows v. Fatherick, ibid. 
Edgerly v. Price, Finch, 18. 

(6) RothiDell V. Widdrington, 1 Vem. 456. 

(c) Woolr. 443, but see Deldbeere v. Beddingjield, 2 Vem. 

loa 
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after the lapse of some time an informality ap- 
peared. 

We have before noticed the fact that agreements 
to inclose commons have become exceedingly rare, 
owing to the difficulty of obtaining the assent of 
all the commoners, when they are numerous, and of 
choosing a time when all the commoners are capable 
of giving such assent (a) : it is however possible, 
that as the great majority of common rights be- 
come extinguished upon the wastes which adjoin 
large towns, that the lords of manors will be more 
easily able to obtain the assent of the few remain- 
ing commoners, and the rights willbeextinguishedby 
the mutual assent of those who will divide the waste 
between them. This may perhaps be prevented 
in the metropolitan district by the ' Metropolitan 
Commons Act, 1866,' due compensation being pro- 
vided for those whose rights may be injuriously 
affected by the prevention of inclosures ; and it is 
very probable that these provisions will be ex- 
tended to the case of other large towns. 

1 1. Eights of common may also be destroyed 
upon portions of the waste by encroachment. 

After the land has been inclosed by an encroach- 
ment for more than twenty years, the commoner is 
barred by the Statute of Limitations (b) from re- 
covering his right, being in no better position than 



(a) Cooke, Inclos. 83. 
(6) 2 & 3 Will. 5, c. 71. 
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the owner of the waste whose right of entry is de- 
stroyed in the same way (a). 

It is provided by the General Inclosnre Act of 
1845, that all encroachments and inclosnres, other 
than inclosures duly authorised by the custom of 
any manor, or otherwise according to law, which 
shall be of less than twenty years' standing at the 
date of the first meeting under that act, for the 
examination of claims in the matter of inclosing 
the waste, shall be deemed parcel of the land sub- 
ject to be inclosed, and shall be divided, allotted, 
and inclosed accordingly. But it is within the 
discretion of the commissioners to allow such en- 
croachments to remain undisturbed, if it should 
appear to them to be just and reasonable ; and all 
encroachments of more than twenty years' stand- 
ing are to be deemed ancient inclosures, except for 
the purpose of receiving allotments of the waste 
upon its division {h). 

(a) Lowe v. Ca/rpenter, 6 Eich. 825 ; Creach v. Wilmot, 
2 Taunt 160 n. 

(ft) 8 & 9 Vict. c. 118, §§ 60, 61, 52. 

'' By the approvement of part, that part is discharged 
of common, insomuch if the tenant, who hath the common, 
pnichases that part, his common is not extinguished in the 
leridue."— 2 Inst 87. Arum. Dyer, 339 ; Cro. Elis. 594. 



CHAPTEE X. 

THE STATUTES OF APPROVEMENT. 

Oreat nv/mher of a pprovements in ea/rly times — Disuse 
of ths System — Revival in the present centwry — 
Claims of commoners in the netghhovrhood of 
la/rge towns — StattUe of Merton — whether decla- 
ratory of the obmm^on law — StattUe 0/ Westminster 
2. c. 46 — Statutes confirmed hy Z dc ^ Edw. 6, c. 3 
— Ancient practice in cases of approvem^ent — Lord 
Cokeys opinion— ^Modern anithorities — Who may 
approve — Every ovmer of the soil may approve in 
certain cases — Inclosure by a grcmtee from the 
lord — By tenant pur autre vie — In what waste 
lands approvements may be made — Against whaJL 
rights of commrwn — Against tenants amd neigh- 
bours — Application of Statute of Westminster 2. c. 
46 — These statutes apply only to commfum of pas- 
ture — Common of pasture appendant — Appurt^ 
nant — Appurtenant sans nonibi*e — Appttrtenani 
and created by grant — Opinion of Bracton — Of 
Lord Coke — Common of pasture in gross — 
Opinion of Fitzherbert — Common in gross sans 
nombre — For a certain number of cattle — Comr 
mon of pasture because of vicinage — How approve- 
ments a/re made — Disturbance offences — Opposi- 
tion to approvemenls in reign of Edwa/rd 6 — 
Staluie of Merton confirmed — 0wner*8 right of 
building on the waste — Construction of Statute of 
Westminster 2. c, 46 — Opinion of Lord Coke — 
Modern authorities. 

The usual most method of extinguishing rights of 
common, for several centuries after the Statute of 
Merton. was passed, was by approvement on the 
part of the lords of manors. " This system," says 



ii 
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Woolrych in a passage already mentioned, " was 
found to be of great pubKc benefit: it enabled 
lords of manors to modify with advantage to 
themselves and others the profuse liberality of 
the original grants ; it is in effect to the pros- 
perity of this system that we are indebted for the 
beneficial operation of our modern Inclosure Acts. 
Sensible of their use, the Court of Chancery has 
always interposed its jurisdiction to protect lords 
of manors in their approvements " (a). 

On the other hand, it is frequently laid down at 
the present day that the Statutes of Approvement 
fell into disuse for centuries, and this opinion is to 
some extent borne out by a passage in the Eeport 
of the Select Conmiittee on Inclosures in 1795 : 
the committee reported, that it was imnecessary to 
remark " how insuflScient these statutes were for 
bringing any considerable portion of waste lands 
into cultivation. It was seldom that any common 
was sufficiently extensive to afford a surplus of 
any moment after the claims of those who had a 
right of common on it were satisfied (S). It was 
hardly possible indeed in many cases to ascertain 
what was a sufficiency of pasture ; and where a 
common of turbary or estovers existed, the lord 
could not improve any part of the waste (c). The 

(a) Woolr. 162. 

(b) On thiB see Kitchin on Courts, 93, 94. 

(c) This statement, which later dedsiona have shown to 
be erroneous, is discussed in a subsequent chapter. 
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more opulent and powerful, also, the commoners of 
the kingdom grew, the more opposition they made, 
and the greater difficulty there was found in carry- 
ing on this proceeding, insomuch that in modem 
times there is scarce an instance of &n. approve- 
ment, as it is technically called, taking placa" 

Whichever of these opposite opinions is correct, 
it is certain that in the course of the present cen- 
tury the old system of approvement has been 
revived, and inclosures made under it in a great 
number of instances, as the cases cited in the fol- 
lowing chapters will show, and there is no doubt 
that the lord of the manor has the right to take 
for his own benefit the overplus of a waste, leaving 
sufficient pasture for the commoners (a). 

The Statute of Merton, respecting which so 
many controversies have arisen, was passed in 
the 20th year of Henry III., for the purpose of 
dispelling doubts as to the power of the lords of 
manors to inclose superfluous waste lands for their 
own benefit. It was thought tliat "it would be 
hard if the lord whose ancestors had granted out 
the estates to which common is appendant should 
be precluded from making what advantage he 
could of the rest of his manor, provided that such 
advantage were in no way derogatory of his former 
grant (b), 

(a) Cooke, Inclos. 66. 
(6) 3 Bl. Comm. 240 
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After a great proportion of the waste lands had 
been brought into ctdtivation under its provisions, 
the statute was, through a considerable period, but 
little used (a), the commoners in most manors 
having not more than sufl&cient pasture for their 
cattle, and the owners being therefore compelled 
to resort to other modes of inclosure. 

But during the present century the importance 
of the statute has revived, chiefly from the follow- 
ing causes. In the rural districts the number of 
small estates has very much decreased, the land 
being now cultivated in large farms, which was 
formerly in maay cases distributed among a large 
number of tenants : while the want of drainage 
and the scantiness of pasture on the wastes have 
prevented the farmers from turning their beasts to 
feed upon them, as was the usage before the 
modem improvements in the breeding of cattla 
On the other hand, in the suburban manors, many 
of the rights of common formerly exercised upon 
the wastes have been abandoned, the surrounding 
land being permanently devoted to building pur- 
poses (S). 

(a) Rep. Inclos. Comm. 1795. 

(6) The following extract from one of six essays recently 
published by the Commons Preservation Society will illus- 
trate the statement in the text : ^' The Statute of Merton 
has of late years come into operation, more particularly in 
the neighbourhood of large towns. It is here, more than 
anywhere else, that circumstances have conspired to make 
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In proportion, therefore, as the owner acquires 
fuller powers of dealing with the soil, it becomes 
more important for the health and convenience of 
the neighbourhood that it should not be inclosed, 
but should remain as a public park or recreation 
ground. 

The opposition to such inclosures has hitherto 
been chiefly made upon the narrow ground that 
some persons still retain sufficient rights of com- 
mon to prevent the operation of the Statutes of 
Approvement ; but the number of such commoners 
appears to be steadily decreasing, so that it is of 
the utmost importance that the owners' rights 
should be purchased for the benefit of the pubKc, 
and it is a question whether this can be conve- 
niently effected imder the recent Act for the 

it possible for the lords to inclose without violating the 
rights of the commoners. So much of the land that hes 
round a waste in the neighbourhood of a large town, and 
that forms part of a manor, is sold for building purposes, 
and becomes inhabited by a wealthy class of people, who 
do not care to make use of their common rights, that the 
rights of common appendant and appurtenant are in per- 
petual danger of lapsing. Thus the rights of common in 
some places are almost extinct : in others they are of a 
very unimportant character. Fifty years ago, perhaps, the 
lord had approved as much of the waste as the Statute of 
Merton permitted him, and had left only just enough to 
satisfy the then existing rights of common : now, however, 
that the commoners have so diminished in numbers, and 
are so careless of exercising their rights, he may perhaps be 
able to inclose a much larger portion, and still leave suffi- 
cient common for the few commoners who remain,"— 
Essays, p. 273, 
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better regulation of the metropolitan commons (a), 
even if its operation should be extended to the 
neighbourhood of all large towns. 

As so much controversy has been expended 
upon the exact meaning of the Statute of Merton, 
we shall now examine its clauses in detail, the 
original wording being extracted in the note 
below (S). 

(a) 29 & 30 Vict c. 122. See Appendix. 

(h) 1. ** Item quia multi magnates Angliae, qui feoffave- 
mnt milites et alios libere tenentes suos de parvis tene- 
mentis in magnis maneriis suis, questi fuerunt, quod com- 
modum suum facere non potuerunt de residuis maneriorum 
suorum, sicut de vastis, boscis, et pasturis communibus, 
cum ipsi feoffati habeant sufficientem pasturam, quantum 
peitinet ad tenementa sua ; 2. Ita provisum est et conces- 
snm, quod quicunque hujusmodi feoffati assisam novad 
disseisinsB deferant de communiel pasturse 8U89, et coram 
justiciariis recognitum fuerit, quod tantam pasturam 
habeanty quantum sufficit ad tenementa sua, et quod 
habeant liberum ingressum et egressum de liberis tene- 
mentis suis usque ad pasturam suam, tunc inde sint con- 
tenti, et illi de quibus conquesti fuerint recedant quieti, de 
hoc quod commodum suum de terris vastis, boscis, et pas- 
turis fecerint ; 3. Si autem dixerint, quod sufficientem pas- 
turam non habeant, vel sufficientem ingressum vel egres- 
sum, quantum pertinet ad tenementa sua, tunc inquiratur 
Veritas per assisam. £t si per assisam recognitum fuerit, 
quod per eosdem deforciatores, in aliqu^ fuerit impeditus 
eorum ingressus vel egressus, vel quod non habeant suffici- 
entem pasturam et sufficientem ingressum et egressum, 
sicut prsedictum est, tunc recuperent seisinam suam, per 
visum juratorum, ita quod per discretionem et sacramentum 
eorum habeant conquerentes sufficientem pasturam, et suffi- 
cientem ingressum et egresHum in form^ praadict^, et dissei- 
sitores sint in misericordil domini regis, et damna reddant, 
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It is divided into three principal parts, viz. : 1, 
the preamble ; 2, a provision in favour of inclo- 
sures ; 3, a provision against excessive inclosnres. 

1. " Whereas many of the great men (ie., the 
barons), having enfeofifed their tenants by knight- 
service and in free socage of small tenements in 
their great manors, have been hindered by the 
same tenants from making their profit of the resi- 
due of their manors, as wastes, woods, and great 
pastures, although the said feoffees have sufficient 
pasture, as much as pertains to their tenements ;" 

2. "Therefore it is provided and granted that 
when such feoffees of any person shall have 
brought an assize of novel disseisin of their com- 
mon of pasture, because their lords have cultivated 
a portion of their tenements aforesaid, if they shall 
acknowledge before the judges that they have still 
sufficient pasture left, as much as pertains to their 
tenements, with free ingress and egress from their 
own land to the pasture, then they shall be con- 
tent therewith, and those (the lords) of whom they 
have complained shall not be disturbed for having 
thus made their profit out of their lands, wastes, 
and pastures/* 

Bicut reddi solent ante provisionem istam. Si autem lecog- 
nitum faerit per assisam, quod querentes sufficientem 
habeant pasturam cum libero ingressu et egressu, sicut 
praedictum est, tunc licit^ et liber^ faciant domini commo- 
dum suum de residue, et recedant de ill& assist quieti"— 
20 Hen. 3, c. 4 ; Cf. Mirror, c. 6; Bracton, 222, 227 J 
Fleta, 256 ; 2 Inst. 85, 474 ; 3 BL Comia. 24L 
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3. "But, on the other hand, if they say that 
they have not pasture . sufficient, as much as per- 
tains to their tenements, with sufficient ingress 
and egress, then the truth shall be inquired by an 
assize ; and if it shall appear by the verdict that 
they have been hindered in their free ingress or 
egress, or that they have not sufficient pasture 
then they shall recover seisin by view of the 
jurors ; so that the complainants may, by the oath 
and discretion of the jurors, have sufficient pasture, 
with sufficient ingress and egress, as aforesaid, and 
their disseisors shall be amerced and yield damages 
as was wont before this statute ; but if it be found 
that the plaintiffs have sufficient pasture, with in- 
gress and egress, then Ahe lords may freely and 
lawfully make their profit of the residue, and go 
quit of that assize." 

Before examining these provisions, it is of im- 
portance to consider the question, whether the 
statute was a new enactment, or declaratory of 
the common law. 

It has of late been much denied that any 
approvement was permitted by the common law, 
but it is believed that the following collection of 
the evidence upon the point tends to support the 
opposite opinion. 

It was stated in argument, in a well-known 
case (a), that the statute for the first time gave the 
power of approving to the lords, and '* that the 

(a) Best, arffttendo, Shaketpeare v. Peppin, 6 T.R. 741. 



178 THE STATUTES OF APPEOVBMBirr. 

preamble recites the want of this power, viz. : * be- 
cause many great men . . . have complained that 
they cannot make their profit of the residue of 
their woods, wastes, and pastures, it is provided 
and granted* and not merely declared.*' 

Now the words of the preamble are, that the 
barons "complained that they could not make 
their "pio^V^corrmiodum sv/um facere non potuerimC), 
There is a parallel passage in Magna Oharta {a) 
which throws light on this pointy where the king 
grants that ecclesiastical persons shall enjoy all 
their rights (omnia jura sua) without diminution : 
and the words ^' jura sua (says Lord Coke) prove 
plainly that no new rights were given unto them, 
but such as they had before are hereby con- 
firmed " (&). 

Again, in the preamble to the whole collection 
of Acts which are properly known as the Statute 
of Merton, we read that they were all provided 
and granted (provisum et concessum) by the king 
and his council ; the following example will show 
that this did not prevent their being merely con- 
firmatory of the law as it stood before. It was 
provided and granted (c) that from thenceforth {de 
cetero) widows might bequeath the com sown by 
them on their lands held in dower ; the question 
whether this was allowed at the common law had 

(a) 9 Hen. 3, c. 1. 

(6) 2 Inst. 2. 

(c) 20 Hen. 3, c. 2. 
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been mucli debated, and it was urged, " that the 
words de eetero implied a new law." But Lord 
Coke has shown us that the statute was passed to 
clear a current doubt, and not to alter the common 
law, " and de eetero may as weU be applied to the 
clearing of a doubt from thenceforth as for making 
a new law, and so it must of necessity be taken in 
this chapter for the lands, &c., which the widow 
had of inheritance " (a), because there had been no 
doubt as to the law on the latter point, and yet it 
was said to be "provided and granted," as in the 
chapter relating to approvements. 

In the version of the latter chapter given by 
Fleta (6), we read, that whereas the great men 
were hindered by their tenants from making their 
profits, therefore it was enacted as above {quia im- 
pediti »wfU per eosdem quod commodum swwm facere 
non posstmt). That this version is in substance 
correct, we learn by the Confirmatory Act, 3 & 4 
Edw. 6, c. 3, where it is recited as follows : " By 
the Statute of Merton it was agreed that the lords 
of manors might approve woods, wastes, and pas- 
tures, notwithstanding the gainsaying and opposi- 
tion of their tenants, and because no mention was 
made of approvements between neighbour and 
neighbour, many lords of woods, wastes, and pas- 

(a) 2 Inst 80, 81, 131, 132. And see the Stat. Westm. 
1, c 4, which was '' ordained and established " in confirma- 
tion of the common law. — Ibid, 166, 167. 

(6) Fleta, 256. 
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tures were let and contradicted by the contradic- 
tions or gainsajdng of their neighbours, therefore 
it was enacted, &c." This is illustrated by the 
comments of Lord Coke on the Stat Westm. 2, c. 
46 ; " Note it is not said that the lords could not 
approve against their neighbours, but that they 
were hindered by the contradiction of their neigh- 
bours, for by the common law the law might 
approve against common appendant, but not 
against common by grant " (a). We are justified, 
therefore, in asserting that the Statute of Merton 
refers to the hindering of the rights of the owners 
by their tenants, and did not give them any new 
powers, and this view is supported by the cases 
following. 

In the third clause or division of the Statute, we 
observe that reference is made to the former prac- 
tice in cases of excessive inclosures. "If it be 
found by the verdict that they have not sufficient 
pasture, . . . the disseisors shall be amerced, and 
shall pay damages as they were wont before this 
statute ;" if it were not so found, the owners were 
to be free to make their profit. There are two very 
early cetses, which show us what the practice had 
been before the statute was passed (b). 

In the first of these cases, the lord of a manor 
had approved two acres out of a waste in which 

(a) 2 Inst. 474. 

(6) Trin. 6 Hen. 3, 26, and Trin. 12 Hen. 3. Fitzh. Abr. 
" Approvement." 
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his tenant had common of pasture appendant : the 
tenant brought an assise of novel disseisin against 
his lord, who proved to the satisfaction of the jury 
that the tenant had suflBlcient pasture remaining 
for the needs of his tenement, upon which the 
complainant withdrew, and the inclosure was con- 
firmed. 

In the other case, the lord of a manor was for- 
bidden to inclose any part of his waste, having 
granted to a certain abbot and his successors com- 
mon of pasture in gross over every part of his 
waste in express wor^; and became it was ex- 
pressly granted that the commoner should take 
L pastSTin evexy portion of the wa^te. it waa 
decided that there could be no inclosure without 
the commoner's assent. Lord Coke quoted this 
case as showing that, in ordinary cases, the owner 
might approve against common appendant or ap- 
purtenant (a). 

We may now cite the passages in which he 
shows that '' the statute was passed in affirmance 
of the common law, for at the common law the 
lord might approve, leaving sufficient for his 
tenants " (b). He supported this statement by a 
reference to the form of the writ Qiu)d Permittat 
and the writ of Admeasurement of Pasture, which 
show that, without a special grant, the tenant can 

(o) 2 Inst 85, Procter v. Mallorie, 1 Ro. Rep. 365. 
(b) Ibid, and 2 Inst 474. 
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only claim common of pasture sufficient for the 
necessities of his tenement, the remainder of the 
waste clearly belonging to the lord (a). 

In another passage, which bears upon the same 
point, Lord Ck)ke remarks that " the common law, 
if it be not abrogated or altered by Parliament, 
remaineth stilL It appeareth in the ancient sta- 
tutes, which for the most part are affirmations of 
it, in the original writs, &c." (6). And in another 
place he writes to the same effect, as follows : " I 
affirm that the Statutes of Magna Charta, Merton^ 
and some few others which be ancient, and which 
for the most part are but declarations of the com- 
mon law, together with the original writs in the 
Register, &c., are the very body, and, as it were, 
the very text, of the common law of England " (c). 

The statement that approvements were allowed 
by the common law, before the Statute of Merton 
was passed, has several times been repeated by 
eminent modem authorities. It has been said 
that the owner's right of inclosure arises simply 
from the fact that everything in the waste is his 
own which has not been given to the commoners. 
" This is of common right, by the common law, 
and not (as is frequently understood) by the Sta- 
tute of Merton, which is only declaratory." 

(a) Ibid. Bracton, 229 ; Fleta, 262 ; F.N.B. 126, 170 ; ] 
3 BL Comm. 238. | 

(6) Co. litt 116 b. 
(c) 8 Co. pref, 23. 
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In another case («), it was stated by Buller, J., 
that the lord of a manor might approve at common 
law against rights of pasture appendant and appur- 
tenant rights created by a grant (6) ; and the 
opinion of Lord Coke was also confirmed in the 
cases of Duiberley v. Page (c) and OrarU v. 
Chinner (d). 

A passage in the Second Institutes is sometimes 
quoted to prove that Lord Coke was not clear upon 
this point, or at any rate that he has contradicted 
himself in writing upon it. In quoting the pre- 
amble to the Statute of Merton, he says : " Hereby 
it appears that the lord could not approve by the 
order of the common law, because the common 
issued out of the whole waste, and of every part 
thereof : and yet see Trin. 6 Hen. 3, 26, where the 
lord approved two acres, and left suflBlcient, the 
tenant brought an assise, and the special matter 
being found, the plaintiff retraxit se " (e). 

If he intended to say in this passage that the 
lords could not in reality approve. Lord Coke 
would certainly not have cited a case which ex- 
pressly affirmed the legality of such inclosure : nor 
would he have added in the same work an express 
statement that," by the common law, he might ap- 

(a) Cooper v. Marshall, arg. 2 Wilson, 59. 
Q>) Glover v. Lane, 3 f.R. 446. 

(c) 2 T.R. 391. 

(d) 1 Taunt 445. 

(e) 2 Inst 85, FitzL Abr. ** Approvement" 
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prove against any that had common appendant" (a) ; 
and we learn the same thing from the following 
report of a case in tho Star-chamber, where his 
opinion was asked upon this point, viz. : " Coke, 
Ch. J., said that the Statute of Merton was only 
an affirmance of the common law, for at the com- 
mon law the lord might approve, leaving sufficient 
for his tenants, and that so are divers cases in the 
time of Henry IIL (Fitz. Abr. tit Approvement), 
which was before the statute : and this appears by 
the writ of Qiuxi permittaty which is qiu)d tantam 
hdbeat pasturam, &c., having regard to his frank- 
tenement : and the writ of Admeasurement is qtwd 
hdbeat plura animalia quam debeat in respect of 
his frank-tenement : to which the Lord Chancellor 
agreed " (6). 

The passage above cited may possibly mean 
nothing more than that, at first sight, the reader 
of the Statute of Merton would conclude, that it 
was a new enactment, and not declaratory. This 
view is confirmed by his citing the cases older 
than the statute, and by his observation in the 
same work, that the reason for illustrating the 
early statutes by unpublished records was, " to the 
end that the prudent reader may discern what the 
common law was before the making of every of 
those statutes, and thereby know whether the 

(a) 2 Inst. 474. 

(6) Procter v. Mallorie, 1 Ro. Rep. 365, Pasch. 14 Jac. 1, 
pL 18. 



I 
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statute be introductory of a new law, or declara- 
toiy of the old, which wiU conduce much to the 
true understanding of the text itself" (a). 

Another explanation of the apparent diversity 
has been supported by some authorities, viz. : that 
when Lord Coke doubted if the lord could approve, 
he was considering the case of common of pasture 
appurtenant created by grant, and not common of 
pasture appendant ; and it was said that, at com- 
mon law, he might always inclose against the 
latter right, leaving suflBicient pasture, but that it 
did not follow that he coidd inclose against the 
former, for in the case of common appurtenant 
created by grant the commoner might exercise his 
privilege over all and every part of the waste at 
his discretion (b). 

Against these numerous authorities, those who 
think that there was no power of approvement 
before the Statute of Merton can only bring for- 
ward an obiter dictvmi of Windham, J., that the 
lord coidd not inclose at the common law (r). The 
case related to an alleged right in the owner of 
a waste to destroy the commoner's pasture by dig- 
ging pits and spreading gravel, leaving sufficient 
common. The opinion thus expressed has, how- 

(a) 2 Inst 'pref. 7. 

(6) Per Mansfield, C.J., and Lawrence, J., in Grant v. 
Gunnery 1 Taunt 446 ; Shakespeare v. Peppin, 6 T.R. 741 ; 
Cf, Glover v. Lane, 3 T.R. 445. 

(e) Ooe V. Cother, 1 Sid. 106. 
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ever, been overruled hj the later direct authorities 
above cited. 

We have now to consider who may approve, and 
against what rights of common the inclosure may 
be mada 

I. Who may approve. 

Every owner of waste lands may take advantage 
of the statute (a). It was, on one occasion, argued 
that the Statute of Merton names no one but lordi 
of manors, and therefore that none can take advan- 
tage of its provisions who is not actually lord of 
the manor in which the waste is situated (6). And 
it was said that " only the lord can approve, his 
grantees may inclose " (c). Then, inasmuch as it 
appeared on the record that the plaintiff's lessor 
was seised in fee of the waste land which had 
been inclosed, it was evident that he was so seised 
imder a grant from the lord of the manor, and 
could not approve : and it was further argued that 
this appeared from the invariable mode of plead- 
ing, where the party states a seisin in the lord, 
and derives a title through him. But it was held 
by Lord Kenyon that every owner of the waste 
may approve, for otherwise half the wastes in the 
kingdom could not have been approved, if the per- 
son who approves must be shown to be the actual 
lord of the manor, since a great proportion of so- 

(a) 18 Aasis. 4 ; Bro. Abr. Common, 22. 

(6) Glover v. Lane, 3 T.E. 445 ; 3 BL Comm. 241. 

(c) Comyn, Dig. Common, G. 
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called manors are only manors by reputation (a). 
" It would be a very narrow construction on these 
Acts of Parliament to say that only lords of manors 
can approve. We are to consider the policy of 
these statutes ; they were not made merely for 
the benefit of the lords, but also of the public. If 
there be a suflBiciency of common, the public ought 
not to be deprived of the advantages that may be 
made of the wastes, for it was intended that they 
should be benefited by the increase of culture." 

It had before been decided that a disseisor, who 
had tortiously become lord of the manor, might ap- 
prove the waste as owner of the soil (c). 

The point raised in Glover v. Lane had practi- 
cally been settled before in an early case, where 
the lord of a manor had made a feoffment of part 
of the waste, and the feoffee was allowed to in- 
close {d). It was said that the feoffment was in 
itself an improvement of the waste, a point on 
which the opinion of the Court was divided. 

It has been recently decided that the owner of 
an estate pur autre i;^ in a manor and waste has an 



(a) As to the ownership of wastes m reputed manors, see 
Owrmm y. LorruUf 5 Esp. 60 ; Soane v. Ireland, 10 East, 261 ; 
Siede v. Prickett, 2 Stark, 467 ; Cooke, Inclos. 93. 

(&) On the construction of these early Acts, see Patrick 
Y. Stubbs, 9 M. & W. 830. 

(c) HamerUm v. Eastoff, Clayt 38. 

(d) 2 Inst 87 ; 31 Edw. 1, 27, and 16 Edw. 2, 31 ; Bro. 
Abr. Common. 61. 
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estate sufficient to support an approvement {a) ; 
and it has even been said that the owner of separate 
herbage has in some cases power to approve (6). 

The land in which the approvement is made 
must be waste in the strict sense of the word, the 
statute not applying to pastures which aie culti- 
vated at certain seasons. Thus it is settled that 
no approvements can be made by severalty owners 
in shack fields and open meadows, where each has 
reciprocally rights of pasture over the allotments 
of the rest (c). And it is also clear that no ap- 
provement can be made by the owner of the soil 
when the whole vesture of the land, or the sepa- 
rate herbage, belongs to a body of joint-owners,' as 
the tenants of a manor, inhabitants of a township, 
and the like {d). 

It has been suggested that the waste to be ap- 
proved must be strictly the waste of a manor, but 
there is no direct decision on the point (e). 

IL Against what rights of common approve- 
ments may be made. 

No commoners were mentioned in the Statute 

(a) Patnck v. Stuhhsy 9 M. & W. 830. 
(6) Zomh V. MooTy Godb. 417, arg. 

(c) Fleta, 265 ; Gorhees Case, 7 Co. 5 ; Dra:ice v. Boyhj, 
Noy. 14 ; Hickman v. Thorne, 2 Mod. 104 ; Broomfield v. 
Kirber, 11 Mod. 73. 

(d) Hoskins v. Robins, Pollexf. 13 ; Potter v. North, 1 
Vent. 383 ; Weekly v. Wildman, 1 Ld. Raym. 406 ; PaUv. 
Brownlow, 1 Keb. 876 ; Regina v. Gruelthorp, 10 Mod. 157. 

(e) Glover v. Lane, 3 T.R. 445. 
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of Merton except tenants of the manor in which 
the waste was situated. It was found, therefore, 
that those commoners whose lands were in adjoin- 
ing manors raised much opposition to approve- 
ments against their appurtenant rights of pas- 
ture (a). 

It was therefore enacted by the Statute of West- 
minster 2. 13 Edw. 1, c. 46, that " whereas in the 
Statute of Merton it was provided and granted, 
that lords of wastes, woods, and pastures, might 
approve the same, notwithstanding the contradic- 
tion of their tenants, so that the same tenants had 
sufficient pasture for their tenements, with free 
ingress and egress : and whereas no mention was 
made (of inclosures) between neighbours and neigh- 
bours, many lords of wastes, woods, and pastures, 
have been heretofore hindered by the contradictons 
of neighbours, who have sufficient pasture : and 
whereas the tenants of strangers (Jorinsed teiuntes) 
have no more right of commoning in the wastes 
woods, and pastures of any lord, than his own 
tenants : therefore the said Statute of Merton, which 



(a) See 3 & 4 Edw. 6, c. 3. ** Note (says Lord Coke) it 
Is not said that the lord could not improve against a neigh- 
bour, but that the lords were hindered by the contradiction 
of their neighbours, for by the common law the lord might 
improve aganist any that had common appendant^ — 2 Inst 
474. ** Appendant '* here includes ^* appurtenant,'' the term 
Hot being applicable strictly to commoners from other 
manoTB.*'— Tyrrvngham's Case, 4 Co. 37 ; Grant v. Gunnery 1 
Taunt. 445 ; Co. litt 184 a. 
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made provision between the lord and his tenants, 
shall from henceforth hold place between owners 
of woods, wastes, and pastures, and their neigh- 
bours ; so that the owners of such woods, wastes, 
and pastures may approve the residue after leaving 
suflScient pasture for their tenants and neighbours ; 
and this shall be observed in respect of commoners 
who claim pasture as pertaining to their tene- 
ments " (a). 

This act applies to every owner of the soil and 
not merely to lords of manors, though they alone 
are mentioned in it by name. This appears from 
a case where the lord of a manor had common 
of pasture in a waste belonging to his tenant : the 
tenant was allowed to approve, leaving suflScient 
common for the lord of the manor, " who was in 
this case but as a neighbour to the owner of the 
soil : for the owner may well approve " (6). 

Before this statute was passed it was the opinion 
of Bracton, that no approvement under the statute 
of Merton could be made where commoners from 
other neighbouring manors had rights of pasture 

(a) " Et quia forinseci tenentes non habent majns jus 
communicandi in vasto, bosco, aut pastuid aUcujus domini) 
quam sui proprii tenentes, statutum est quod prsedicta coB- 
stitutio de cetero locum obtineat inter hujusmodi dominofl 
et vicinos suos, sicut prius locum habuit inter dominos et 
tenentes. Ita quod hujusmodi dominis vastorum, boflco- 
rum, et pasturarum,salyS sui&cienti pasture tenentibus ews 
et vicinis, liceat appruare.'* — ^Fleta, 256, 2 Inst. 474. 

(6) 18 Assis. 4 ; Bro. Abr. " Common," 22, and " AfiBtt'' 
447 ; Glover v. Lane, 3 T. R. 445. 
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This, he said, was because they might in many 
cases have common over all and every part of the 
waste by express grant, which general right could 
not be extinguished in any portion of the waste 
except with the commoner's assent: and in the 
second place, the owner of the waste, not having 
enfeoffed the commoner of the land to which the 
common was appurtenant, had no means of pro- 
curing a writ of Admeasurement, to reduce the 
conimoner to take pasture in proportion to the size 
and requirements of his tenement (a). 

The statutes of approvement refer only to com- 
mon of pasture, and not to rights of turbary, esto- 
vers, piscary, or other profits d prendre (b). We 
shaU therefore postpone to another chapter the 
subject of inclosures in wastes where such rights 
exist, merely observing that there was a special 
necessity for regulating inclosures against rights of 
pasture which are taken over the whole waste, 
while other commons are confined, as we have 
seen, to the places where particular products are 
to be found (c). 

We will now notice the application of these 
statutes to the several varieties of the common of 
pastora 

(a) Bracton, 22a 

(6) 2 Inst 476. 

(c) Farmer v. HurU, Yelv. 201 ; Peardcm v. UnderhUl, 16 
Q.B.12a 
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a. Common of pasture appendant and appurte- 
nant 

The owner of a waste may approve against all 
commoners having prescriptive rights of pasture 
pertaining to their holdings (a) : said the word 
" pertaining" being * indifferent both to things ap- 
pendant and things appurtenant' (Jb) it follows, 
that these statutes applies to prescriptive rights 
of pasture appendant and appurtenant^ whether 
for a certain number of cattle or for those 
which are levant and couchant on the commoner's 
land (c). 

It was former debated whether an inclosure could 

bemadeagainst common of pasture appurtenant sans 

nombre, arising by prescription. The common being 

without limitation of number, it was doubted 

whether a sufficiency of pasture remaining could 

be shown by the owner of the soil But it was 

held "that it might be reduced to a certamty, 

being by prescription : as the number of the cattle 

which the best and most substantial tenant of the 

said tenement at any time within memory had 

kept upon the waste : and then the lord might 

improve, leaving sufficient common according to 

such rate" (d), 

(a) 20 Hen. 3, c. 4. " Et hoc observetur de his qui da- 
mant pasturam tanquam pertinentem ad liberum tenemen- 
tmn 8uum.''~13 Edw. 1, c. 46 ; Fitzh. Extent Maner. 14 

(6) Co. litt. 184 a. 

(c) 2 Inst 86. 

((£) Anon. 4 Leon. 41. An opinion against such appioye- 
ments was given in Rex v. St, Briml, I Keb. 830. 
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But it has now been decided, that a claim to 
any unlimited common is illegal, being against the 
essential character of all rights of common, and 
that common of pasture appurtenant sans nombre 
can mean no more than that its measure is levancy 
and couchaTicy, and not a number certain {a). In 
this sense there can be no objection to such a pre- 
scriptive right of common of pasture appurtenant. 

The appurtenant rights of copyholders, claim- 
ing pasture on the waste by the custom of the 
manor, are within the scope of the statutes of 
approvement : but inasmuch as there has recently 
been some controversy upon this point, the ques- 
tion will be more conveniently considered in a 
separate chapter. 

In treating of the owner's power of inclos- 
ing against those who have common appurte- 
nant by grant, we are much assisted by Bracton's 
commentary on the Statute of Merton, bearing in 
mind that it had not been expressly extended to 
all '^ neighbours," when that commentary was 
written. 

The chief question (he said) is in what terms 
the right was granted to the commoners, for 
the statute is not to be applied indiscriminately. 

* We must see whether they were enfeoffed of 
the common without limitation, that is, over the 
whole waste and in every part thereof, and for al 

(a) Berucm v. Chester^ 8 T. R 396. 
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kinds of catUe, without restriction of number, and 
80 that the (unlimited) common belongs to the 
tenants by force of the grant, and not by usage : 
they are in that case not within the scope of the 
Statute of Merton, which does not abrogate grants, 
but reforms a wrong user. This is chiefly because 
the very persons who created the right consented 
to this wide exercise of it " (a). 

Such a grant as is here mentioned would create 
either a common in gross satis nombre, or a com- 
mon appurtenant for beasts levarU and ccmcharU to 
be used over every part of the waste, according as 
it was annexed or not to the ownership of particu- 
lar lands. Lord Coke therefore explains (b) this 
passage, as meaning ** that in Bracton's opinion 
this statute extends not to a common in gross nor 
to a conmion sans nombre :" and the expression 
" ad ipsos pertineat ratione feoffamenti *' looks as if 
Bracton was speaking of a personal right, viz. : of 
common in gross sans nombre, 

" On the other hand (said Bracton) the com- 

(a) " Si autem faerint libera tenentes sui, tunc refert qua- 
liter sint feoffati : quia non omnes, nee in omnibus, per 
Constitutionem restringuntur. Etideo yidendum est, utnun 
feoffati sint larg^, scilicet per totum et ubique et in omnibus 
locis et ad omnimoda averia et sine numero, et ita tamen 
quod hujusmodi eommunia ad ipsos pertineat ratione feo&- 
menti, et non propter usum, tales non ligat Constitutio me- 
morata, quia feoffamentum non toUit, licet toUit abusum; 
et maxima propter consensum eorum voluntarium, qui se^ 
vitutem et communiam concesserunt'* — Bracton, 228. 

(6) 2 Inst. 85. 
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moners will be bound by the Statute of Merton, 
if the connnon was limited, the number of the 
cattle being certain and defined, although usage 
may have enlarged and extended the manner of its 
exercise more than was necessary ; so that they 
may be restrained to a certain place and kept 
within it, provided it be sufficient for pasture, with 
free and sufficient ingress and egress " (a). 

The owner therefore may approve against com- 
mon of pasture appurtenant for a certain number 
of cattle, created by a grant (6), unless it was ex- 
pressly allowed to be used in every portion of the 
waste, which would be in effect a condition against 
all approvements. This has also been the modem 
opinion : and it was said by Buller J., that the 
lord might at common law have approved as much 
in cases of common by grant, as of common appen- 
dant (c). " Lord Coke," he added, " seems indeed 

(a) '' Si antem communiafuerit stricta, cum numero ave- 
riomm certo et determinato, licet usus se largius et latius 
habuerit quam necesse esset, tales ligat Constitutio, quod 
coarctentur ad certum locum et infra certum locum, dum 
tamen locus ille sufficiens sit et competens, cum libero in- 
greesa et egressu, et competentL"^/6«i. 

(6) Lord Coke says that Bracton here speaks of common 
<< appendant,'' apparently meaning no more than " pertain- 
ing " or appurtenant. — 2 Inst, 86 ; Of. Co. Htt. 184 a, 4 Co. 
37. Common appendant in the modem technical sense 
could not be created by express grant, but was always im- 
plied by the law. And in this very passage where he thus 
eomments on Bracton, he says that common appurtenant 
for a number certain is within the statute. 

(c) Ohver v. Lane, 3 T. R. 445. 

E 2 
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to have been of a contrary opinion : but I find no 
reason for that opinion." And among the argu- 
ments in another case of importance we find a 
similar statement of what Lord Coke is supposed 
to have said, viz. : " in commenting on the Statute 
of Westminster 2, he said that the lord could not 
approve against a commoner claiming by grant (a). 

This, if it stood alone, would clearly have contra- 
dicted the passages from his Commentaries already 
cited, as well as the extract from Bracton, given 
below, which he quotes with approval 

It therefore becomes important to quote his exact 
words, by which it will be seen that his meaning 
has not been correctly apprehended in the argu- 
ments just mentioned. 

1. "By the common law the lord might improve 
against any that had common appendant, but not 
against a commoner by grant " (6). 

We have seen repeatedly in the past chapters, 
that he uses common appendant by his own ac- 
count as equivalent to common appendant and ap- 
purtenant without distinction. The following ex- 
tract from the same work will show, what he in- 
tended by the words " a commoner by grant" 

2 " The lord may approve against a tenant that 
hath common of pasture appendant ; but if the 
lord grants common of pasture within his wastes, 

(a) Shakespeare v. Peppin, 6 T. R. 741 ; Cf. Rex v. St. 
Bnvil, 1 Keb. 830. 

(6) 2 Inst 474 ; Co. litt 184 a ; 4 Co. 37. 
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there is no approvement by this act against a com- 
mon in gross, for the words of the statute be qtuin- 
twm pertinet ad teTiementa sua, &c. . . . So as 
common appendant, be it certain or imcertain, is 
within this statute, and so is common appurtenant 
certain or uncertain, for pertinent extends as well 
to conmion appurtenant as appendant " (a). 

It is clear that by " a commoner by grant " he 
intended a person taking by grant a common of 
pasture in gross, and did not contradict what he 
laid down as to commons of pasture appurte- 
nant 

On the subject of approvement against com- 
mon of pasture appurtenant, for the cattle levant 
and couchant on the commoner's land, Bracton has 
these further remarks : — " In the same way if the 
commoner has been enfeoffed without any expres- 
sion of the number or kind of cattle to be fed, but 
as follows, viz. : with as much pasture as pertains 
to such a tenement in the township, then the com- 
moner is bound by the Statute of Merton, just as 
in the former case when the number of the cattle 
was expressed ; because when once the size of the 
tenement is known it will be easy to calculate 
the number and kind of the cattle to be fed, ac- 
cording to the usage of the locality" (6). 

(a) 2 Inst 86. 

(6) " Item eodem modo si ita feoflfatus fuerit quis, sine ex- 
pressione numeri yel generis, sed ita, cum pastm*^ quantum 
pertinet ad tantum tenementum in eltdem viUll, talem \i^\. 
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The writ of Admeafiurement, now superseded by 
actions of trespass, formeriy rendered it easy to 
estimate the amount of common required by those 
to whom common of pasture had been granted *as 
much as was required for their tenments.' The 
number of cattle, which the commoner's land can 
maintain in winter, is the measure of the amount 
of waste which must be left for him, care being 
taken that the pasture is as conveniently situated 
as before the inclosure. It is because the amount 
of pasture can easily be reduced to a certainty (ac- 
cording to the maxim id cerium est q^tod certtm 
reddi potest) that Lord Coke was of opinion that 
the statute extended to this kind of common (a). 
This furnishes another reason against supposing 
that he ever intended to exclude from its opera- 
tion commons of pasture appurtenant, which by 
the form of the original grant are already limited, 
and restricted to a certain number of cattle. 

(6) Common of pasture in gross. 

No approvement was permitted by the conunon 
law against a common in gross, within the limits 
where the privilege was appointed to be exercised 
by the original grant. Thus we have seen from a 
very early case that no inclosure could be made by 

Constitutio, sicut prius cum expressione : quia cum constet 
de quantitate tenementi, de facili perpendi potent de nu- 
mero averiorum et etiam de genere secundum consuetudi- 
nem locorum." — Bracton, 228. 

{a) 2 Inst. 85 ; FitzL Extent. Maner. 14. 
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the owner of a waste, who had granted pasture in 
gross over it, although there was more than snifi- 
cient for the commoner's necessities (a). And this 
continued to be the law after the Statute of Mer- 
ton was passed. " If the lord granted conmion of 
pasture within his waste, there is no approvement 
against a common in gross " (6). This was con- 
firmed by the decision in an early case where a 
man had granted a manor with its appurtenances 
to another in fee, and also " common of pasture in 
his district of M/' This was held to be a common 
in gross, and it was decided that neither the grantor 
nor his successor-s in title could approve any part 
of the waste in derogation of the grant : " one may 
approve against common appurtenant, but not 
against common in gross " (e). 

On this point we may cite the eminent authority 
of Fitzherbert, who said, that " where a lord has 
granted by deed common of pasture to a stranger 
holding no land of him, there he may not improve 
himself of any parcel, for that is contrary to his 
grants although there be sufficiency of common re- 
maining : and in the like case if the lord grants 
common to a man by deed limiting him to a cer- 

(a) 12 Hen. 3, 26; Fitzh. Abr. "Approvement," 1 Ro 
Bcp.365. 

(6) 2 Inst. 86 ; Bracton, 228. This is also expressly en- 
acted by the Stat Westm. 2 ; 13 Edw. 1, c. 46. 

(c) 31 Edw. 1, 26 ; 32 Edw. 1, 29 ; 34 Assis. 11 ; Bex v. 
8L Brivil, 1 Keb. 830. 
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tain number of beasts, we must see what was com- 
mon at the time of the grant, and of that the lord 
shall not improve himself : for if he should, the good- 
ness of the common for that certain number would 
be abridged so that they should not fare so well : 
and every man's deed shall be taken strongest 
against himself. And in the same way (he adds) 
if the lord grants to a man common for his cattle 
within certain limits and bounds, he shall not im- 
prove within those limits and bounds " (a). 

It is also agreed that noindosure could be made 
by the owner of a waste against persons having 
common in gross sans nombrey or for as many cattle 
as the waste will sustain after reckoning the neces- 
sities of the owner and all commoners with ap- 
pendant and appurtenant rights of pasture (J). 
Such a right is mentioned in the books, but it is 
not likely to be found in existence at the present 
day. 

It has been shown in a previous chapter, that a 
common of pasture appurtenant for a certain num- 
ber may be alienated by the commoner and thus 
converted into a common in gross, because the 

(a) Fitzh. Extent. Maner. 15 ; 2 Inst. 475. It was said 
indeed in Procter v. Mallorie, 1 Ro. Rep. 365, that approve- 
ments may be made against common in gross for a certain 
number of beasts, but all the other authorities are against 
this view, on the ground that a man must keep to the terms 
of his grant. 

(6) im. Weekly v. Wildman, 1 Ld. Raym. 406 ; 3 BL 
Comm. 239. 



THE STATUTES OP APPROVEMENT. 201 

amount of pasturage being limited no injury can 
thereby be occasioned to the owner of the soil- 
In such a case as this, the arguments above cited 
respecting approvements against commons in gross 
are not applicable, because there would be no en- 
fringement of the terms of any grant made to the 
commoner by the owner. 

(c) Conmion of pasture because of vicinage. 

This right is destroyed by inclosure of any part 
of either of the adjoining wastes (a) ; and in an 
early case it was decided, that where the lord of 
a manor approved his waste, in which his own 
superior lord had common by reason of vicinage, 
yet the approvement was good, sufl&cient common 
being left, because the lord paramount had no right 
of common except as a neighbour (6). 

It appears therefore, upon a review of the autho- 
rities, that approvements may be made by the 
owner of a waste against any of his tenants and 
neighbours, who have common of pasture appen- 
dant, or common of pasture appurtenant, whether 
for a certain number of cattle, or for all which are 
levant and coucJiant on the commoner's land, and 
also against common by reason of vicinage ; but 
not against any common of pasture in gross 
created by a grant from the owner of the soil ; ap- 
provements may however be made against a com- 

(a) 4 Co. 38 ; Ha/rding v. Brookes, 3 Keb. 24. 

(6) 18 Edw. 3, 43 ; Br. Abr. Aasise, 447 ; 5 Vin. Abr. 6. 
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mon in gross created by the alienation of a common 
of pasture for a number certain by the owner of 
the privilege to a stranger. 

IIL How improvements are to be made. 

All the authorities are agreed that no inclosure 
can be made imless suflScient pasture is retained 
for the commoner. The remaining pasture is not 
held to be sufficient imless there is as free ingress 
and egress, and as good a way for cattle, as before 
the inclosure (a). Moreover the commoner must 
not be compelled to go to a greater distance with 
his cattle than before (6). 

In an early case, where the lord of a manor had 
approved part of the waste, and averred that he 
had left sufficient common with free ingress and 
access, as before the inclosure, the jury found that 
he had not left sufficient, so that the tenant re- 
covered his common : and it was held, after much 
consideration, that the jury ought in their discre- 
tion to appoint sufficient pasture for the com- 
moner, in order that the owner might approve the 
rest : " for so, it was said, are the words of the Sta- 
tute of Merton " (c). 

Provided that sufficient pasture is left for the 

(a) Bracton, 228 ; Fleta, 256 ; CantweU v. Ch/urch, Cro. 
Elis. 845. 

(&) Bracton, 228 ; Br. Abr. Common, 53 ; 11 Hen. 4, 25 ; 
Grant v. Gunner, 1 Taunt. 445. 

c) 7 Assis. 16 ; 7 Edw. 3, 67 ; 5 Vin. Abr. 6. This case 
was considered by Lord Coke to be of great importance.— 
2 Inst. 86. 
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commoners at the time of making the inclosure, its 
validity will not be affected by the fact of it 
afterwards becoming insufficient : and a previous 
approvement is no bar to the owner's power of 
inclosing as often as there is a superfluity of waste 
in proportion to the requirements of the com- 
moners (a). 

The portion approved must be divided from the 
rest of the waste by a fence reasonably sufficient 
to keep off the commoner's cattle : it need not be 
absolutely perfect, but if through a defect in such 
a fence the commoner's cattle should stray upon 
the approved portion, no action of trespass will lie 
against the owners (&). 

Should there not however be sufficient pasture 
left for the commoners, they may break down the 
whole of any fence erected upon the waste, or so 
much of a fence standing on the adjoining land 
as will give them free access to their com- 
mon (e). 

In order to protect the owners of wastes from 
any malicious interference with inclosures made 
under the statute of Merton, it was enacted very 

(a) 8 AssiB. 18 ; 16 Edw. 3,9; 18 Edw. 3, 30, 43 ; 2 Inst. 87. 
(6) Paston v. Uthert, Litt 267. 

(c) 16 Henry 7, 10 ; 2 Inst 88 ; Mason v. Cassar, 2 Mod. 
65 ; i2ex y. Wjfvill, 7 Mod. 286 ; Cooper v. McurshaU, 1 Burr. 
259 ; ArleU v. Ellis, 7 B. & C. 375. 
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early (a), that " if any one upon just title of ap- 
provement do make a hedge or ditch for that pur- 
pose, which afterwards is thrown down by persons 
who cannot be discovered by the jury, and the 
towns adjoining will not indict such as are 
guilty of the fact, in such a case the said towns 
shall be distrained to level (repair) such ditch or 
hedge at their own costs, and shall also yield 
damages." 

The provisions of this statute were modified by 
6 Geo. 1, c. 1 6, which has since been repealed (i), 
so that the owner of the waste must now seek a 
remedy, in the circumstances above mentioned, un- 
der the statutes 7 & 8 Geo. 4, c. 29, and c. 30, 
passed to prevent the stealing or destroying of 
fences or any part of a fence. 

Notwithstanding the remedies thus provided by 
the law against those who interfered with approve- 
ments, when suflSicient pasture was left for the 
commoners, there was at one period great popular 
opposition to this method of inclosure. At the 
beginning of the reign of Edward the tJth, it was 
found that the wastes, formerly held by the monas- 

(a) Stat. Westm. 2 ; 13 Edw. 1, c. 46. An Act enti- 
tuled ' Lords may approve against their neighbours * usur- 
pations of commons during the estates of particular 
tenants.' 

(6) 7 & 8 Geo. 4, c. 27. See 5 Vin. Abr. 3, 4, for the in- 
quialtions, pleadings in an action for throwing down inclo- 
sures, and proceedings under a writ of Noctanter. 
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teries, were being rapidly inclosed as occasion 
offered, while a change in the system of agricul- 
ture was leading many to convert old arable into 
pEisture, thereby lessening the necessity for keeping 
so much land out of cultivation as before. 

While the minds of the people were excited 
upon this point, a proclamation (a) was issued to 
the effect that all inclosures should be abated 
which led to tumults in every part of the coun- 
try (6). It was therefore thought expedient again 
to declare the law on this point, and the previous 
statutes of approvement were recited and con- 
firmed by the Act 3 & 4 Edward 6, c. 3, " for 
the approvement of moors and waste grounds." 

This fact is sometimes cited as an argument that 
the statutes therein recited had practically become 
obsolete, or at least that their operation was con- 
tinually resisted during the Middle Ages ; but 
neither of these statements is accepted by the best 
authorities (c). 

A few words may be said here concerning the 
common law right of the lord of the manor to 

(a) By the Lord Protector Somerset The issuing this 
proclamation was soon afterwards made one of the chief 
articles in his impeachment 

(6) '' The people supposing that a commonwealth could 
not stand without their commons, beat down the inclosures, 
and laid parks and fields open.'' — Kennett Edw. 6th, 289, 
292. See *' Considerations concerning common fields.'' — 
1653. 

(c) Woob. 162. 
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erect certain buildings upon the "waste, thereby to 
some extent extinguishing the commoner's privi- 
leges : this was explained and confirmed by a 
clause in the Stat. AVestm. 2, c. 46, to the following 
effect, viz. : " that by occasion of a windmill, 
sheepcote, dairy, or the enlargement of a court 
necessary, or curtilage, no one shall be grieved by 

an assize of novel disseisin for common of pas- 
ture " (a). 

It was farther enacted by the Act 3 & 4 Edw. 
6, c. 3, that where any houses had theretofore been 
built upon wastes, with not more than three acres 
of land attached to them, or where gardens, or- 
chards, or ponds had been made there, not exceed- 
ing two acres in size, the same should remain in- 
closed, but that the owners of the wastes might lay 
open as much of such inclosures as exceeded three 

acres. 

In considering this clause of the Stat. Westm. 
2, c. 36, we are not only to look to its exact words, 
but also to the commentary of Lord Coke upon it, 
" which has been uncontradicted up to the present 

day" (6). 
He was of opinion, that the lord of the manor 

(a) The word " necessary " applies to the curtilage, as well 
as to the court ^ It shall not be taken according to the 
quantity of the freehold, which he hath there, but accord- 
ing to his person, estate, and degree, and for his necesaarj 
dwelling and abode."— 2 Inst. 476. 

(b) Patrick v. Stubbs, 9 M. & W. 830. 
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or other owner of a waste had by the common law 
power to erect certain buildings on the waste, of 
which the five mentioned in the statute are only 
put as examples, without any reference to the 
question, whether sufficient pasture was left to the 
commoners (a). 

This is illustrated by a case in the reign of 
Henry the 4th, where the owner had built a house 
for the keeper of the cattle pasturing there, and 
belonging to the lord and the commoners (6). 
Such a building not being within the words of the 
statute, it was argued that it was not warranted by 
the common law : but the counsel being thereupon 
invited by the court to demur, and thus raise the 
question whether the lord had such a common- 
law right, declined to do so, and the objection was 
withdrawn. 

And in a recent case, where the earlier decision 
was confirmed, an owner of the soil was allowed 
to build a dwelling-house for a wood-ward, kept 
to protect the woods and underwoods upon the 
waste (c). 

(a) 2 Inst 476. In the case of Nevil v. HamerUmy 1 
Lev. 62 ; 1 Sid. 79, two acres out of three were inclosed to 
enlarge a curtilage, but it was held that there was no need to 
leave sofficient pasture for the commoner under the cir- 
cnmstancea. See Open Spaces Comm. 1865. 2 Rep. 5864, 
itteqiu 

(6) 7 Hen. 4, 38. Though this kind of building was not 
expressly mentioned, it was said " to come within the equity 
of the statute.''— 5 Vin. Abr. 6. 

(c) Patrick v. Stubbs, 9 M & W. 830. 
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It has been held that every building thus erected 
must be for the habitation of the owner, or that of 
his shepherd or herdsman (or, as it would now 
seem, for that of any servant employed by him 
upon the waste) : for otherwise he might build a 
much larger house, which would require a larger 
curtilage than that of the owner himself and so 
the commoners might be defrauded of their pas- 
ture (a). 

In the same case it was argued, that no court or 
curtilage can be enlarged under these powers, un- 
less the house can be shown to stand upon an an- 
cient site : one of the judges agreed to this objec- 
tion, and the other seems to have doubted its cor- 
rectness, but the judgment was given upon other 
grounds. 

We need only notice further, that inasmuch as 
the Stat. Westm. 2. c. 46, applies only to common 
of pasture, it is said that other commons, such as 
turbary, estovers, &c., must not be in any way im- 
peded by such buildings, or enlargements of the 
owner's house (6). 

This right of building on the waste of a manor 
is not often exercised at the present day. 

(a) Nevil v. HamertoUf 1 Lev. 62 ; 1 Sid. 79. 

(6) Cooke, Inclos. 67, citing Duberley v. P<igef 2 T. R. 
391, and Shakespeare v. Peppirif 6 T. R. 747. 



CHAPTEE XI. 

APPLICATION OF THE STATUTE OF MERTON TO 

COPYHOLDERS. 



re copyholders within the statutes of approvement — 
Not denied tmtil recently — Lord*s poioer not de- 
rived /rom special custom^ Imt from common law 
— Special customs to inclose for building pv/rposes 
— Rights of lords of manors over the soil of the 
• tffoste — Construction of Statute of Merton — Of 
Statute of Westminster 2, c. 46 — Construction of 
early statutes — Oenerdl rule — Origin of copy- 
holder^s rights — Opinion of Bracton — of Fleta — 
Modem authorities — Separate interests in herbage 
— Approvement allowed against copyholders at law 
— In Equity — Ca^e of Arlett v. Ellis — No inclo- 
sure where copyholders are joint-ovmers of herbage. 

?B may now consider the question whether copy- 
olders are within the scope of the statutes of ap- 
rovement. It was not denied until very recently, 
lat the owner of a waste might inclose superflu- 
18 portions of it, leaving sufficient pasture for 
16 commoners generally whether of free or cus- 
>mary tenure. But it has lately been argued that the 
tatute of Merton has no application to copy- 
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holders : and since the supporters of this theory 
deny for the most part that there was any power of 
approvement by the common law, independently of 
the statute, it would follow, if their argument be 
correct, that any copyholder who has common of 
pasture on a waste by the custom of the manor 
may veto every inclosure of superfluous portions 
of such wasta 

If this were a correct exposition of the law re- 
lating to this matter, it is evident that but Uttle 
waste land throughout the country would have 
been brought into a state of cultivation, since there 
are few manors (except in Kent) where there have 
not been copyholders with rights of pasture upon 
the waste, by the custom of the manor appurtenant 
to their copyhold tenements (a). 

It has been argued however in the first place, 
that in every manor where there are copyhold 
tenants the lord's power of approvement rests 
upon custom, and not upon the conmion and statute 
law. 

"An inclosure (it is said), to be valid against 
the copyholders must be supported by showing a 
custom to approve with the consent of the hom- 
age, and a consent duly given" (6). Again "it 
is said, that the lord, with the consent of the 

(a) It has been calculated, that in the reign of Queea 
Elizabeth one-third of the land in England lay in custom- 
ary tenure, and that another third part lay waste. 

(6) Cole, Open Spaces, 14. 
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homage may as against the copyholders approve, 
i,e., inclose portions of the waste of the manor 
for his own use, or grant them away to third 
persons ; but that is not always so, for there must 
be in each manor a custom to authorise that 
being done, and it is upon those who assert such 
custom to prove it. The lord has sometimes as- 
serted as against the copyholders a custom of his 
manor authorising him, even without the consent 
of the homage, to inclose such parts of the waste 
as he pleases, but it has been held by the Court 
of Queen's Bench that such a custom is bad ; for 
it would enable the lord gradually to annihilate the 
conmion altogether " (a). 

Now it has been decided upon several occa- 
sions, that the lord's common law power of ap- 
provement is quite distinct from his customary 
power to inclose new copyholds with the consent 
of the homage. The latter power he cannot have 
without the warrant of a special custom; the 
former he has without reference to any custom, and* 
simply as owner of the land. So distinct are 
these powers^ that it is settled that he may ap- 
prove one portion of the waste for his private 
use, leaving sufficient pasture according to the 
statute, and inclose another portion as a new 
cx)pyhold under the custom, with the assent of 

(a) Ibid. 10 ; Arlett v. Ellis, 7 B. & C. 346. 
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the homage, the objects and the nature of the two 
inclosures being quite distinct (a). 

The whole subject of these customary rights of 
inclosure for peculiar purposes, as distinguished 
from the owner's power of approvement under the 
statute, will be discussed in one of the chapters 
following; but we may notice here, as showing 
that no custom is required to authorise approve- 
ment» that the lord of a manor does not ap- 
prove as lord, but as owner of the soil of the 
waste. (J). 

The lord of the manor has an entire dominion 
over the soil, subject to the commoner's right of 
common ; and there is good authority for saying, 
that it is a leading principle, " that any act of 
ownership may be exercised on waste lands, as 
on private property, provided the interests of the 
commoners be not thereby injured (c). Should a 
part of the waste be inclosed, and the commoner's 
cattle be thereby excluded from that part : should 

{a)ArlettY, Ellis, suprd; Schwinge v. Dowell, 2 F. & F. 846 ; 
Drury v. Moore, 1 Stark, 102 : Badger v. Ford, 3 B. & A 
153 ; Northwick v. Stanway, 3 Bos. & P. 346 ; Hughes v 
Games, Ca. Temp. King, 62 ; Duherley v. Page, 2 T. R. 392 : 
Folkard v. Hemmett, 5 T. R. 417 ; Bateson v. Green, Ibid- 
^11; Rex ^v. JVarhlington, 1 T. R. 242 ; Boulcott v. Win- 
mill, 2 Camp. 259 ; Lakey. Plaxton, 10 Exck 196 ; 1 Scriven. 
Copyh. 23 ; 4 & 5 Vict. c. 35, § 91. 

(6) Bro. Abr. " Common,'^ 22, citing 18 Assis. 4 ; 5 Vin. 
Abr. 5 ; Glover v. Lane, 3 T. R. 445. 

(c) 3 Cm. Dig. 93. 
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[eases be granted of parcels of the common, or 
louses be built thereon, stiU he sustains no dam- 
ige, if sufficient pasture be left for him" (a). So 
ihat, if he leave them sufficient pasture, he may 
ipprove against commons of pasture by a right 
jiven to him by the common law, and superior to 
my custom (J). 

It has been said in the next place, that the 
Statute of Merton speaks only of freeholders 
[milites et libere tenentes), and that it must be con- 
strued strictly, so that its provisions cannot pro- 
perly be extended to copyholders. 

As to the necessity for construing its provisions 
literally and with strictness, we may cite a case 
mentioned before, in which this very necessity 
was alleged (c). 

It was there argued, that none were named in 
the statute as having any power to approve, ex- 
cept actual lords of manors, and therefore that 
no other persons should be permitted to exercise 
the statutory powers. But it- was held on the 
contrary, that sucn a narrow construction of sta- 
tutes intended to benefit the public could not be 
allowed. "We are to consider (said Lord Ken- 
yon) the policy of these statutes : they were not 
made merely for the benefit of the lords, but 
also of the public. If there be more than a suffi- 

(a) Woolr. 146. 

(b) Duberley v. Page, 2 T. R. 391. 
(e) Glover y. Lane, 3 T. R. 445. 
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ciency of commoii, the public ought not to be 
deprived of the advantage that may be made of 
the wastes : for it was intended that they should 
be benefited by the increase of culture ; and al- 
though only the lord is mentioned, yet in those 
early days there was a paucity of expression in 
statutes" (a). 

We have before seen, that by the common law 
the owners of wastes have always had a right of 
approving against tenants having rights of com- 
mon of pasture appendant^ the term including 
both common appendant now technically so called, 
and also common of pasture appurtenant, the 
customary rights of copyholders being of the 
latter kind. And it has been laid down (b), that 
at the common law the lord might inclose against 
his tenants generally, no exception being made of 
copyholders in his manor. 

It is thought therefore, that copyholders have 
no right of preventing inclosures, more extensive 
than that which belongs to freeholders who have 
common of pasture within a manor. And with 
reference to the construction of the statutes of 
approvement it may be remarked, that both the 
Statute of Merton and the Statute of Westmin- 
ster 2, c. 46, must be taken to include copyholds 

(a) Glover v. La/ne, 3 T. K. 445 ; Patrick v. Stvhbs, 9 M. 
& W. 830. 

(b) Per Lord Coke, in Procter v. MdUorie, I Ro. Rep. 
365. 
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within the operation, both being general statutes 
framed for the benefit of the public. 

It is a well known maxim that general laws 
made for the public advantage, extend to copy- 
holders although they are not expressly named, 
provided no prejudice is done thereby to the lord 
of the manor: and the reason why copyholds 
have been in certain cases held not to be within 
the purview of other statutes containing general 
words, is that the lords would be prejudiced by 
their bemg mcluded (a). On this point Lord Coke 
asserted, that the following rule is infallible in the 
construction of general statutes, where copyholders 
are not expressly mentioned. "When an Act 
alters the services, tenure, or interest, in the land, 
or other thing in prejudice of the lord or of the 
eustom of the manor, or in prejudice of the tenant, 
there the general words of such an Act of Parlia- 
ment extend not to the copyhold ; but when the 
Act is generally made for the good of the com- 
monwealth, and no prejudice may accrue by reason 
of the alteration of any interest, service, tenure, 
or custom of the manor, there usually copyholds 
are within the purview of such Act " (6). Then 
proceeding to enumerate the statutes which do not 
apply to copyholders, because they would alter the 

(a) Glover Y, Cope, 3 Lev. 127 ; 1 Salt, 185 ; 6 Vin. Abr. 
177. See Smith v. Hamngton, 1 Sid. 41, 73. 
(6) Co. Copyh. § 5a 
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tenure or prejudice the interests of the lord, he 
concludes by saying, " thus have I shown under 
what statutes copyholds are comprehended ;" he 
makes no mention of the Statutes of Approvement, 
they being passed for the public good, and not pre- 
judicial to the lord or tenant {a). 

We have observed, that approvements are legal 
against all commons of pasture appendant and 
appurtenant* whether for a number certain or for 
the cattle levant emdcoiichantxipontlie commoner's 
land. Copyholders cannot have common appen- 
dant in the strict sense of the word, for that right 
must have been created in every case by a pre- 
sumption of law, on a feoffment of ancient arable 
land held in socage, and cannot therefore originate 
in a local custom or be connected with an inferior 
tenure. But they have rights of common, which 
by custom are appurtenant to their copyhold tene- 
ments. 

The following account is given of the origin of 
these customs of taking common in the waste (6). 
The copyhold tenants at first used the wastes 
merely by permission of their lords, their lands 
being in contemplation of law parcel of the de- 
mesnes of the manor (c) cultivated by the lord's 



(a) Ibid., §§ 54, 55. 
(6) Fort V. Wa/rdy Mo. 667. 

(c) Co. Copyh. § 7. " In the time when Bracton and |^ 
Fleta lived, copyholders were accounted mere tenants at 
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nts at wilL They could not prescribe for the 
liege, "because of the imbecility of their 
:es," and because they would have had to pre- 
)e in the name of their lord, who could not 
J common in his own soil (a). They were 
en therefore to plead a custom " at the expense 
brict legal reasoning," in order that their rights 
it be preserved : and so, the privilege having 
L spared by the owner and fortified by long 
e, they acquired common of pasture appurte- 
; (h) either for a certain number of beasts, or 
)roportion to the necessities of their tene- 
ts. 

tie freeholder of a manor, against whose rights 
ommon the owner of a waste had encroached, 
a sufficient remedy in the assise of novel dis- 
n : but this remedy was in early times denied 
le copyholder, who was at first completely at 
mercy of the lord (c). 

and therefore after a sort their lands reputed to con- 
still in the lord's hands, and now though custom has 
led them a surer foundation to build upon, yet the 
old at the common law resting in the lord, it can be 
jht no strange thing to place their lands under the 
demesne." — Ibid. § 14, and case there cited ; Alton- 
s CasCf 1 Co. 46 ; Fowler v. Seagrave, 2 Bulst. 254. 

Co. Copyh. § 33. 

Fisher v. Wren, 3 Mod. 250 ; Grymes v. Peacock, 1 
r. 17 ; Crowther v. Oldfield, I Ld. Raym. 1225 ; Davy 
"atts, I Keb. 652 ; Grant v. Gunner, 1 Taunt. 435 ; 
8 V. Brenton, 10 Q. B. 26. 

Co. Copyh. § 8. 

L 
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Thus Bracton, in speaking of this assise of com- 
mon (now obsolete) says that " the jury must look 
to the tenement to which the right of common is 
said to appertain : for no one can have the com- 
mon which pertains to freeholds, unless his land 
be, in fact, of free tenure, as distinguished from 
viUein tenements (copyholds) : viUein tenants 
have no assise, but the lord of the manor alone, 
in whom is the freehold of their lands, has a right 
of action in the matter " (a). 

It seems, therefore, to be of small importance to 
the argument that copyholders should not have 
been mentioned by name in the Statute of Merton, 
tenants of this kind having evidently not been 
among those who hindered the lords from making 
their profit of the residue of their wastes by bring- 
ing assises of novel disseisin against them,, which 
formed the occasion for that statute to be passed 
in confirmation of the common law. 

It may be worth while, before proceeding to the ; 
decisions which have been given upon this point : 
in more recent times, to notice a passage in Heta, 
in which he speaks of the copyholders of a manor, 
and at the same time advises the lord of the manor 



(a) Bracton, 222 ; Fleta, 261 ; Mary's Case, Bridgm. 10 ; 
Terry v. Goodier, 1 Ro. Abr. 89 ; Levered v. Tovmshendf 2 
Leon. 184 ; Grogate v. Morris, 2 Brownl. 149 ; Hob. 43. Ab 
to plaints in the Court-baron of the nature of an assise of 
novel disseisin, when the commoner has been disturbed by 
a stranger, and not by the lord, see Co. Copyh. § 51. 
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to keep account of all the woods and wastes on 
which there are rights of common, and also of the 
amount of such woods as he may approve to his 
own use, thus recognising the legality of such in- 
closures where copyholders have customary rights 
of pasture {a). 

Coming now to the more modem decisions upon 
the question, whether approvements can be made 
in wastes over which copyholders have common of 
pasture by custom, we find the following authori- 
ties in favour of such inclosures. 

In the important case otHoshinsv. JRoMns (6),where 
the copyholders of a manor claimed the sole and 
separate pasture of the waste, the Court expressed 
great unwillingness to allow the legality of their 
claim, for the following reason. Such a claim to 
a sole interest, it was said, should be opposed, un- 
less strong evidence were produced ia its support, 
because it might suggest to others the possibility 
of combining against the owner of the waste to 
deprive him of his legal right of inclosure, leaving 
sufficient pasture for the commoners. The copy- 
holders are frequently the only persons who 
actually use the waste of a manor, in which the 



(a) Fleta, 158. The passage is evidently a comment on 
the Statute Extenta Maneriiy of doubtful date, but supposed 
to have been passed in 4 Edw. 1. See Fitzherbert's Com- 
mentary on this statute, c. 6. 

(6) Pollexf. 13 ; 2 Saund. 327 ; HopUns v. RobinsoUy 1 
Mod. 74. 

L 2 
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lord does not reside ; and they in course of time 
might, it was argued, call it a sole pasture in order 
to exclude the lord, " and so he might lose his 
profit and improvement by mines and inclosures, 
and all the advantage of the Statute of Merton." 
To this the Court agreed, the cause being decided 
in favour of the copyholders .upon other grounds : 
and it was not denied that, unless they were, in 
fact, joint-owners of the herbage, the lord might 
take advantage of the statute. And in a later case 
of precisely the same kind (a), which was heard 
several times, the chief argument against allowing 
the lord to be totally excluded by his tenants, who 
were not commoners but joint-owners of the her- 
bage, was, that he would thereby be prevented 
from making inclosures against his tenants, " which 
would be a great mischief to the kingdom, where 
there are large wastes and commons, forests and 
fens, to take away all power of improving them." 
Again (b), where the lord of a manor, in which 
copyholders had customary rights of pasture, had 
approved part of the waste, leaving sufficient pas- 
ture for their cattle, and had afterwards conveyed 
the approved parcel to a stranger in fee, the point 
in question was directly raised. Upon a replevin 
for taking the cattle of one of the copyholders 

(a) Potter v. North, 1 Vent. 383 ; 1 Lev. 268. 

(h) Shakespeare v. Peppin, 6 T.R. 747. See ReveU v. Jod- 
rdl, 2 T.R. 401. 
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upon the said inclosed ground, the plaintiff pleaded 
that the tenants of a particular copyhold tenement 
(then belonging to him) had, by the custom of the 
manor, common of pasture appurtenant to it in the 
waste of the manor for all their cattle, levant and 
couchaTit, and over the said ground, parcel of the 
same waste and then lately inclosed, besides other 
common rights of digging and taking sand, gravel, 
&c. 

For the plaintiff it was said, inter alia, that no 
approvement under the Statute of Merton can be 
made against copyholders having common of pas- 
ture in the waste by the custom of the manor. 
" Here (it was said) the tenant claims his right by 
custom : now Lord Coke, in commenting on the 
Statute of Westminster 2, c. 46, has said that a 
lord cannot approve against a tenant claiming by 
grant (a). Then, if he could not inclose against a 
tenant claiming by grant, neither can he against 
those claiming by custom, which presupposes a 
grant made from the lord to his tenant. The 
lord then, having granted it to the tenant, cannot 
again take it from him." But the Court would not 
accede to the argument, and decided that the lord 
of a manor had a right to approve against his 
copyholders having common of pasture in the 
waste. 

It had before this been decided (6) that the pro- 

(a) 2 Inst 474 ; Ohver v. Lane, 3 T.K 445. 
(6) Duberley v. Pogfe, 2 T.R. 391. 
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visions of the Statute of Merton apply to the copy- 
holders of a manor (as the Statute of Westminster 
2, c. 46, clearly applied to copyholders of another 
manor claiming pasture upon the neighbouring 
waste), although other customary modes of inclo- 
sure for special purposes may at the time be used 
in the same waste ; and on another occasion, where 
it was denied that the lord might approve against 
a general and unlimited common of turbary, it was 
admitted, nevertheless, that such approvements 
would be legal as against copyholders having only 
rights of pasture appurtenant to their tenements (a). 

Moreover, the Court of Chancery, having always 
favoured inclosures, has on several occasions con- 
linned the approvements made by lords of manors 
in which copyholders have customary rights of 
pasture. When the tenants of such a manor ex- 
hibited a bill to establish their rights of common, 
and to throw open certain approved portions of the 
waste, it was decreed that the inclosure should 
i^main, inasmuch as sufficient pasture remained 
for the commoners (h). 

The Court was careful in all cases that sufficient 
common of pasture should be left (c). Thus, where 

(a) Grant v. Gunmr, 1 Taunt. 435 ; Fawcett v. Strickland, 
WiUes, 57, Com. 577. 

(h) Cncdworth v. ArderUy Toth. 118 ; ihid. 174; Pawkt 
V. Ingres, 1 Vein. 308 ; Filewood v. Palmer^ Eq. Ca. Abr. 
207 ; Arthington v. Fawkes, 2 Vern. 356. 

(c) Holder v. CJmmhury, 3 P. Wms. 256. 
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the owner of a waste had approved certain portions 
of it, and had obtained an injunction to restrain 
his copyholders from turning their cattle into the 
inclosures, and thereby injuring his young trees, 
an application for dissolution of the injunction was 
refused, and an issue directed at law to ascertain 
whether sufficient pasture had been left, according 
to the requirements of the Statute of Merton : and 
no question was raised as to the legality of approv- 
ing under its provisions against copyholders (a). 
And in a similar case, where the copyholders with 
rights of pasture had thrown down the lord's fence 
round a new inclosure, upon his bringing a bill to 
quiet him in possession, and alleging that he had 
left sufficient pasture to satisfy the statute, a simi- 
lar issue at law was directed (b). 

No distinction has, in fact, been made at any 
time, between freehold and copyhold tenants, as 
regards the owner's power to approve in a waste 
against aU tenants with appurtenant rights of pas- 
ture. 

Notwithstanding these authorities, an expression 
from the judgment in the case of Arlett v. Ellis (c) 

(a) TFeekes v. Stoker, 2 Vem. 301 . 

(6) Arthington v. Fawkes, ibid, 356 ; Hanson v. Gardiner, 
7 Ves. 305 ; Carlisle v. Wilson, 13 Ves. 279 ; Howy. Broms- 
grove, 1 Vem. 22. And see other cases relating to Bills of 
Peace for the establishment of a sufficiency of pasture for 
copyholders, 2 Story, Eq. Jurispr. 51 ; Filewood v. Palmer, 
Mosely, 169 ; Eq. Ca. Abr. 207. 

(c) 7 B & C. 346. 
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has been cited, as showing that the Statute of 
Merton does not apply to copyholds. This case 
will be considered at greater length in the next 
chapter, but a brief examination here of the ex- 
pression above mentioned will show that it his 
absolutely no bearing on the point at issue, aid 
that the whole case is directly in favour of the 
approvements against copyholders with customaiy 
rights of pasture. 

The plaintiff in the case had inclosed a portion 
of the waste, alleging a custom to authorise such 
inclosure, but neither showing that the consent of 
the homage was necessary to the customary inclo- 
sure, nor alleging that a sufficiency of pasture was 
left for the commoners. It further appeared that 
the new inclosure was of copyhold tenure. It will 
be seen hereafter that the consent of the homage is 
always a necessary limitation of the power of creat- 
ing new copyhold tenements ; just as statutory ap- 
provements must be limited by proof that sufficient 
pasture remains ; so that in neither case may the 
whole common be destroyed. 

It was pointed out that, in approvements under 
the Statute of Merton, the lord or his grantee, 
owner of the inclosed portion, is a freeholder : but 
in the case of customary inclosures the tenant of 
the inclosed portion is almost always a copy- 
holder. 

" Here the custom is to inclose copyholds to be 
granted according to the custom of the manor, and 
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therefore not by the provisions of the Statute of 
Merton, because by that statute, the approvement 
which takes place must be of freeholds." There is 
nothiag in this sentence to warrant the supposition 
that the statute is only applicable to freeholders, 
although it has been taken in that sense. But the 
preceding portion of the same sentence in the judg- 
ment sets the question at rest. "I see," said Little- 
dale, J., "no objection for a lord to make inclosures 
as here, leaviog sufficiency of common. ... In all 
cases in which the right of the lord to inclose has 
been stated on the record, there has been an allega- 
tion that sufficient pasture remained. It was so in 
the cases of Glover v. Lane {a) and Grant v. 
Gunner (J), and therefore in this case it ought to 
have been submitted to the homage jury whether 
sufficient common remained." Thus the Court dis- 
tinctly affirmed the legality of approvements under 
the statute against copyholders, provided sufficient 
pasture were left for their necessities. 

When, however, the copyholders, either through- 
out the whole year or at a certain season, can by 
their custom exclude the lord of the manor from 
the pasture on the waste, or reduce him to a stint, 
as if he were one of the joint-owners of the her- 
bage, it is plain that no approvement can be made, 



(a) 3 T.R. 445. 
(6) 1 Taunt. 435. 
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because the copyholders are not commoners, but 
owners of an interest in the soil (a). 

(rt) Hoskim v. Robins, Pollexf. 13 ; 2 Saund. 347 ; 1 
Mod. 74 ; Potter v. North, 1 Saund. 347 ; Wheatland v. 
Paine, 2 Ro. Abr. 267 ; liegina v. Gruelthorpe 10 Mod. 
158 ; Pate v. Brownlow, 1 Keb. 876 ; K enrich v. Pargeter, 
Yelv. 129 ; Benson v. Chester, 8 TJl. 400 ; JVelcome T. 
Upton, 6 M. & W. 53a 
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CHAPTER XII. 

INCLOSUEBS AGAINST MINOE EIGHTS OF COMMON. 

Indosures against minor rights of common — J^ot 
allowed under Statute of Merton — Difference in 
nature of com/man of pastv/re a/nd other commons 
— Inclosti/res against commmi ofturha/ry — Against 
common of estovers — Origin of minor rights of 
common — Variations in their extent — Limitation 
to certain plaices in wastes — Inclosures in other 
portions of sa/mQ wastes — Common to he taken hy 
view a/nd delivery — By assignment of lord or 
bailiff- — In convenient places — Customary rights 
of copyholders — CoTtimons eocerciseable over the 
whole waste — Commxms in gross — By grant — By 
prescription — Commons appurtenant — Right of 
inclosure in certain cases — Reserved rights of lord 
— Appurtenant rights of copyholders — CiLstomary 
inclosures against comm^m of turha/ry appurtenant 
— Against similar rights — Inclosures against com- 
mon of pasture — In wastes where other commons 
may be taken — Summary. 

It is proposed in this chapter to examine the ques- 
tion whether the owner of a waste, on which rights 
of common other than rights of pasture are exer- 
cised, can inclose portions not required by the com- 
moners. 

In commenting on the Statute of Merton, we 
have already observed that no right except com- 
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mon of pasture is mentioned in it, and that it 
therefore has no application to the case of other 
kinds of common. It has been decided that no in- 
closure under the provisions of this statute can be 
made against any prescriptive (or customary) rights 
of turbary, estovers, digging sand, gravel, and other 
minerals in the soil, or other similar rights of com- 
mon {a). 

From this it has been argued that no inclosure 
can be made by the owner of a waste, however 
large, where any commoner has a right of turbary, 
estovers, piscary, or other profit. But we shall see 
from the cases cited in this chapter that, under 
certain circumstances, inclosures can be made in 
wastes where these privileges are exercised. 

It was indeed suggested upon one occasion (5) 
that common of pasture was put merely by way 
of example in the Statute of Merton, but the 
suggestion was rejected by the Court. And we 
may find a proof that no other commons were con- 
sidered in the Statute of Merton in the fact that, 
when it was passed, the assise of novel disseisin 
was applicable to the recovery of common of pas- 
ture alone (c). 



(a) Duherley v. Page, 2 T.K. 391 ; 2 Inst. 87. 

(h) Fawcett v. Strickland, Willes, 57 ; 2 Com. 577. 

(c) Ibid, Bracton doubted whether other appurtenant 
rights of common could not be recovered by assise. Bract 
231 ; Fleta, 224, 267. The point was tried in an early 
case, and the judge held such a remedy not to be appli- 



! 



RIGHTS OF COMMON. 229 

The enactment of the Statute of Merton was 
rendered necessary by a peculiarity in the nature 
of common of pasture, which is not found in other 
kinds of conmion. The former must necessarily 
be taken over the whole and every part of the 
waste, inasmuch as the right extends not only to 
every spot in which there is food for cattle, but 
also to every place across which the cattle may 
wander in search of food, although there may be 
no pasture there (a). 

But commons of turbary, piscary, estovers, and 
the like, do not thus extend through the whole 
waste, being restrained within certain limits ac- 
cording to the nature of the product to be taken 
by the commoner. 

There was at one time some difference on this 
point, and Willes, C. J. said upon one occasion 
that, though the precedents had been both ways, 
yet he thought that a man might certainly have a 
common of turbary through the whole waste, as 
well as a common of pasture, though he could not 
enjoy his right of turbary in those parts where 
there were 'no turves, any more than he could 



cable. 2 Inst. 412. By the Stat. Westm. 2, 13 Edw. I. c. 25, 
it was extended to all appurtenant rights of common, and 
superseded thenceforth the less speedy writ Quod Permittat, 
which had been used in the recovery of all commons except 
rights of pasture. 8 Co. 48. 

(a) Farmer v. Hunt, Yelv. 201 . 
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enjoy a common of pasture in those parts where 
there is no grass (a). 

But it is now settled that a common of turbary 
exists only in those groimds which produce fuel 
of the kind required, or are reasonably likely to 
produce it 

A common of turbary was claimed over a piece 
of rocky groimd in a large moor, where no peat had 
ever been found. It was held that the jury were 
not to speculate upon the chance or possibility of 
peat or turf growing in that place, and that the 
proper inference from the user as proved, was 
that there had been a grant to take fuel, the right 
being confined to the parts containing or likely to 
contain it (h). 

The principle here expressed applies to all 
rights of common except pasture. Thus a com- 
mon of estovers extends no further than the 
ground producing the timber or the underwood, 
which is its subject-matter : a common of piscary 
is confined to the stream or pond where the fish 
are to be taken : and so with rights of digging in 
the soil, and of taking miscellaneous profits. 

It is clear that this very much affects the ques- 
tion whether inclosures can be made where rights, 

(a) Fawcett v. Strickland, Willes, 57, 2 Com. 577. 

(b) Peardon v. Underhill, 16 Q.B. 120 : MaxweU v- 
Martin, 6 Bingh. 122 ; Dean and Ch. Ely v. Warrm^ 3 
Atk. 189. 
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other than those of pasture, are claimed by the 
commoners, since it was formerly denied that such 
inclosures could be made on the ground that each 
right of common extended over the whole of the 
waste (a). 

Since, then, common of pasture alone is named 
in the Statute of Merton, the characteristics of 
which are different from those of other commons, 
and the remedies for the loss of which were not 
applicable to any other right of common when the 
statute was passed, it will be well to consider for 
the present what power of inclosure is given by 
the common law to the owners of wastes upon 
which such other rights of common exist. 

We have seen that every right of turbary, esto- 
vers, piscary, and the like, originated in the grant 
or acquiescence of the owner of the waste. Even 
the rights of copyholders take their origin in the 
permission of the lords of manors. They could 
neither prescribe in their own names or in that of 
their lord, and it was therefore necessary for the 
preservation of the right to suppose an immemorial 
custom that they should have particular kinds of 
common. This necessity, we are told, grew out of 
the original compact between them and the lords, 
when they received permission to cultivate por- 
tions of the demesnes, and to take common upon 



(a) Open Sp. Comm. 1865, 1 Kep. 16, 830, Evidence of 
G. W. Cooke, Esq. ; Grant v. Gunner, 1 Taunt. 445. 
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the waste. " The law would not suffer that com- 
pact to be without means of legal enforcement, 
though at the expense of strictly legal reason- 
ing " (a). Thus we see that all these rights in 
reality took their origin in grants, express or im- 
plied, no common having been created by act of 
the law, except common of pasture appendant 
And the whole question of the legality of inclo- 
sures in places where these rights exist depends 
on the principle that no one shall be allowed to 
derogate from his own grant. 

From the fact that these rights all originated in 
the permission of the owners of the soil, it follows 
that they vary greatly in their value and extent, 
according to the generosity, carelessness, or vigi- 
lance of the original grantors. In one manor a 
right of estovers or turbary may be almost equal 
in value to a separate interest in the soil, and we 
have seen that the owners have in some places 
been altogether excluded from sharing in the pro- 
duce of their wastes, or reduced to share it in a 
certain proportion with their tenants, who are 
joint-owners, and not commoners. Elsewhere the 
rights of the commoners are so much impeded by 
restraints and conditions as to be almost worth- 
less ; thus in one manor the lord proved a right to 



(a) Rogers v. Brenton, 10 Q.B. 49 ; Fisher v. Wrenj 3 
Mod. 250 ; Daniel v. Hertford, Cro. Car. 542 ; 2 BL Comm. 
35. 
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iig pits for clay .wherever he pleased, though it was 
shown that the commoners' rights were thereby 
almost totally destroyed (a). 

It seems that there is hardly any limit to the 
[>ossible variations in the nature of these rights of 
3ommon, subject to the general rules that no com- 
Dioners may take the whole of a profit, and that 
10 owner shall be allowed to destroy the whole 
common. Everything having been in the power 
3f the original owner to grant, even unreasonable- 
aess in the extent of the commoners' privileges 
nay be no more than evidence of great indulgence 
n the first grantor (6). 

The commoner's right may be exerciseable over 
he whole and every part of the ground where his 
profit is produced, or only in certain portions of it, 
md within certain limits, or upon certain con- 
[itions, as that it shall be exercised only in con- 
'enient places at the discretion of the lord of the 
aanor, or only after " view and delivery " by the 
>rd or his bailiff, or under other similar conditions 
ccording to the variations of usage in particular 
lanors. In the same way the amount of each 
roduct which may be taken by the commoner 
lay be differently measured, either by a quantity 



(a) Bateson v. Green, 5 T.R. 416 ; Cf, Jones v. Richards, 
A. & £. 530. 

(6) Salisbury (Marquis) v. Gladstone^ 30 L.J. Exch. 3, 9 ; 
I. Lords' Cases, 692. 
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fixed beforehand, or by reference to his necessities "^ 
from time to time in the tenement to which the 
right is appurtenant. 

When the commoner's right is not exerciseable 
over every part of the ground producing the profit, 
it would appear that the owner of the soil may in- 
close or otherwise deal with portions of such 
ground, if he does not thereby infringe the limited 
rights of the commoner. This power has nothiiig 
to do with the Statute of Merton, which is only 
concerned with common of pasture ; it must belong 
to the owner of the waste, because all that he has 
not granted away remains in him, " the renmaiA 
of an estate once absolute and free from con- 
trol (fl).*' He may, upon this principle, deal -with \x 
the waste in any way which is not inconsistent 
with ancient grants, implied or expressed, or with 
ancient customs originating in his predecessor's 
permission to use the waste ; " so long as he does 
not interfere with the commoner's rights, he may 
use the land and its produce as absolutely as if no 
right of common had place upon it " (6). 

If, therefore, the common of turbary, estovers, 
&c., is to be taken only in certain fixed places, or 
within certain bounds, it would follow that the 



i\- 



(a) Baimbridge, Mines, 24, 86, writing of approvement] 
for the purpose of building smelting-houses upon wastes. 

(6) 3 Cm. Dig. 93 ; Bateson v. GreeUj 5 T.K, 416 ; HUmfi 
V. {Earl) Granville, 5 Q.B. 729. 
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owner may inclose other parts of the ground, not 
interfering within the Umits appointed for the 
common until the particular product is exhausted ; 
after such exhaustion, those places can be inclosed 
like the rest ; e.g.y it is usual in some parts to mark 
out places for the exercise of common of turbary, 
which, on the exhaustion of the peat, are converted 
by the owners of the soil into willow-beds or mea- 
dows (a). 

When the right is limited, so that the commoner 
can take the product only in certain parts of the 
waste to be assigned by the owner from time to 
time, the owner may deal with portions of the 
waste at his own discretion, provided he leave 
sufficient places for the exercise of the commoner's 
privilege. Thus, when a common of estovers is to 
be taken " by view and delivery," that is, in places 
marked out as convenient by the lord or his bailiff, 
it is incumbent on the owner of the soil to leave 
enough wood on the land to supply such conve- 
oient places. " The trees shall be assigned by the 
lord or the bailiff, but the lord cannot take all the 
timber trees, but ought to leave sufficient for esto- 
vers " (6). 

So the lord of a manor has the right to take the 
minerals, sand, gravel, marl, coal, &c., in the waste, 
provided he does not thereby infringe the rights of 

(a) Clarkson v. Woodkouse^ 5 T.R. 412, n, ; Mavor, Agric. 
BerkB, 24. 

(6) Heydon's Case, 13 Co. 68. 
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the commoners. In some manors the copyholders 
have, by their custom, a right to take such mine- 
rals for use in their tenements, either in any part 
where they are to be found, or more generally in 
such convenient places as may be assigned to them 
for that purpose. It is clear, since they have no 
interest in these products beyond the limits of 
their custom, that the owner may dig or inclose 
parts of the waste which contain such minerals; 
taking care to leave sufficient and convenient 
places to be assigned to the commoners. It would 
be unreasonable if he could not so deal with per- '. 
tions of the waste, when the right exists only in 
such places as he may direct. The limitation im- 
plies that, while he could not destroy the common 
by over-large inclosures, yet, so long as sufficient 
places remain for the commoners, that he may 
either take the profits for himself without inclo- 
sure, or inclose as owner, without reference to the 
provisions of the Statute of Merton respectii^ 
common of pasture (a). Such inclosures would 
not derogate from the original limited permission 
to take fuel, estovers, or other profits on his 
soil (&). 

(a) Of. Arlett v. Ellis, 7 B. & C. 346. 

(b) With reference to this point, we may cite the follow- 
ing case, referring to limited rights of taking estovers xip(ffl 
copyhold lands : " Certain copyholders claimed, as by cus- 
tom, the timber trees on their copyholds without control of 
the lord ; the lord claimed them as lord of the manor, and 
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When the rights of the commoners are exercise- 
able over every part of the ground whence their 
profits are taken, and no discretion of assigning 
convenient places is left to the owner of the soil, 
khe question respecting the legality of inclosures 
For his benefit becomes more difficult. 

It has indeed been stated that the act of inclo- 
jure could not be done if any of the tenants in a 
manor had other rights of any kind besides that of 
pasture, to which the Statute of Merton alone ap- 
plies (a). But it is believed that this is far too 
wride a proposition. Eights of common differ so 
B^idely from each other in value and extent, that 
no such general rule as the above can be safely 
laid down. The most that we can say is, that no 
inclosure under the Statutes of Approvement can 
be made against any besides common of pasture. 

In examining the question whether inclosures 
may be made by any other means against these 
rights, we will consider first the case of commons 
n gross, and afterwards commons appurtenant, 



I0O claimed that the tenants had only decayed wood for 
ael, and necessary timber for repairs, but only with a 
Lcense. A commission was directed to set out sufficient 
imber and wood for aU manner of botes and estovers, 
ccoxding to the custom used within the manor, and the 
Bme to remain for the use of the tenants, and the lord and 
ds heirs to take the rest" — Ayray v. Bellingharrif Fin. 199 ; 
\ Vin. Abr. 226. 

(a) Cole, Open Spaces, 14. 
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excluding for the present every kind of common 
of pasture. 

1. First, as to Commons in Gross. 

If an owner of land has by deed granted to a 
stranger the right of taking peat or turf for fad, 
wood for repairs, fish for the sustenance of his 
family, or other profits of a similar kind, out of a 
particular parcel of waste land or a stream, where 
these may be fo\md, without attaching the privi- 
lege to the ownership of any particular tenement^ 
it seems to be clear that he cannot afterwards re- 
strain the commoner to any lesser portion of the 
waste or stream. We know that, from the earliest 
times, inclosures were forbidden when a common 
of pasture in gross had been granted in this way (a), 
and the same rule applies to other kinds of com- 
mon in gross ; thus, where one had granted a com- 
mon of piscary through every part of a certain 
stream, and then excluded the commoner from 
part of the same on the formation of a mill-stream, 
on assise of common being brought, it was held 
that no such alteration of his grant was permis- 
sible (b). 

Nor would it make any difference in the rule 
that the common in gross was taken by virtue of 
a prescription instead of any express grant. It is 
believed, therefore, that no inclosure can be made 



(a) 12 Hen. 3, 26 ; 1 Eo. Rep. 365. 

(h) 34 Assis. 11 ; Bro. Abr. 'Common/ 26. 
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ior the owner's benefit against the wish of any 
commoners, who have right in gross over those 
parts where their profits are found. And it should 
be noticed that the user of one part of a waste 
which produces peat, wood, minerals, &c., by com- 
moners in gross, may be good evidence of their 
right to use other portions of the same waste, 
where such products are found {a). 

2. In the next place we shall consider whether 
the owner of the soil may inclose for his own 
benefit under any circumstances where commoners 
have rights of turbary, piscary, estovers, digging, 
&a, appurtenant to their tenements, by grant, pre- 
scription, or custom. 

The extent of aU such rights may be limited in 
two ways, as either that the commoner shall take 
as much a£i he requires for use within his tene- 
menty or that he shall take a certain quantity 
beforehand ascertained. It is therefore of the 
greatest importance to ascertain from the terms 
of the grant, or the mode of the prescriptive 
usage, what was the extent of the rights originally 
granted. If the grant was to the effect that the 
tenant should take as much of the profit as was 
necessary for his tenement, it is plain that no in- 
dosure could be made which would make it doubt- 



(a) SttmUg v. White, 14 East, 332 ; Doe v. JTemj?, 7 
Bingh. 332 ; Maacwell y. Martin, 6 Bingh. 522 ; Jones v. 
WilUami, 2 M. & W. 326. 
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ful whether sufficient remained for his future 
necessities ; and it must be remembered that many 
of the products of which we are speaking are of an 
exhaustible nature ; thus, peat is not annually 
renewed like pasture, and there is the further con- 
sideration that sufficiency of common implies con- 
venience in taking it, as well as adequacy in the 
quantity left for the commoner ; so that, as the 
peat is gradually exhausted near his tenement, he 
is compelled to go further for it, and an inclosure 
of part of the groimd producing his fuel might 
easily necessitate his being sent to a great distance 
to collect it. In the case, therefore, of appurte- 
nant rights of turbary, limited by the necessities 
of the commoner's tenement, it would, in many 
wastes, be very difficult to show that an inclosure 
would not prejudice the commoner's interests. 

In the same way, when the quantity of stone in 
a quarry, or sand or gravel in open pits, or coal in 
a mine, is limited, it becomes of importance to re- 
member that the produce of any particular portions 
must eventually be exhausted, and that the com- 
moner's rights would be prejudiced by excluding 
them from another portion. This objection does 
not appear to apply to rights of taking fern, furze, 
hay, and other renewable produce of a waste. 

In the case of a common of piscary, it has been 
said that, when the commoners have rights of 
taking fish from a stream in the waste, no inclo- 
sure of a portion can be made without impeding 
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their rights of fishing (a). But it is easy to con- 
ceive partial inclosures of the bed of a stream, on 
one bank only, which would not have this effect, 
and where there are several streams or ponds, in 
which the commoners have rights of fishing ap- 
purtenant to their tenements, it may be that their 
exclusion from one could be showTi not to preju- 
dice the rights granted to them. 

But although in many cases it may be difficult 
to show that inclosure of a portion would not in- 
terfere with the rights granted to the commoner, it 
would appear not to be impossible to do so, where 
the common is limited by the necessities of the 
commoner's tenement, and still less when the 
quantity to be taken by him is ascertained before- 
hand Thus, for example, it was said by Little- 
dale, J., that " common of turbary must be enjoyed 
in respect of ancient messuages : many of these 
may be destroyed and others not substituted, and 
it would be imreasonable that the whole waste 
should be uninclosed, so long as a single com- 
moner continued to have a right to cut turves "(6). 

It might therefore be fairly contended, that 
when there is so great an abundance of the pro- 
duct, that it is quite certain that sufficient will 
remain for the commoner after an inclosure, that 
such inclosure would be allowed, as not derogating 

(a) Arg, in Grant v. Gunner, 1 Taunt 445. 
(6) Arlett v. EUi$, 7 B. & C. 346. 
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from the grant, that he should at all times have 
sufficient common for his tenement, or should take 
a certain quantity of the produce of the waste in 
every year (a). This would have no reference to 
the Statute of Merton, or to the power of approve- 
ment supposed to have existed at the common law, 
but would depend upon the principle that the 
owner may deal as he will ynth. the waste, pro- 
vided that he does not infringe upon the original 
grant to the commoners. 

Where it can be shown that the ovimer has 
always been in the habit of inclosing portions of 
the ground which produce the commoner's profits, 
it seems that this may be evidence of a reservation 
of the right to inclose when the common was first 
granted (6), or, in other words, that he may make 
such inclosures provided he does not derogate from 
the original grant. But no reservation of a right 
to destroy the commoners' privileges could 1)6 
shown by any length of user. 

With regard to rights of common, other than 
those of pasture, which copyholders have as ap- 
purtenant to their tenements by the custom of a 
manor, the subject of inclosure was very much 
discussed in the case of Orant v. Gunner (c) 

(a) See 1 Scriven. Copyh. 519, as to rights of inclosure 
at the common law. 

(6) Bateson v. Oreen, 5 T.R. 416 ; Folkard v. Hemmettj 
ibid, 417 n, ; Hilton v. (Earl) Granville, 5 Q.B. 729. 

(c) 1 Taunt. 445. 
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There the lord of a manor had inclosed part of a 
waste, his copyhold tenants having a right of 
taking peat or turf in and on the same waste, to 
be taken for their necessary fuel and burnt in 
their houses, at aU times as occasion required, as 
appurtenant (by the custom of the manor) to their 
customary tenements. The lord of the manor 
pleaded that sufficient turbary was left after the 
inclosure, with sufficient egress and regress, and 
also sufficient pasture for their customary rights of 
common of pasture appurtenant. 

It was held that the Statute of Merton applied 
only to common of pasture, and as to the right of 
turbary, it was said that such a common must 
originate in the lord's grant : " if, then, there be 
common of turbary by grant issuing out of aU and 
every part of the waste, the lord cannot surely ap- 
prove in derogation of his own grant." The refer- 
ence here was to the expression in Lord Coke's 
Commentaries, "that by the common law the lord 
might improve against any that had common ap- 
pendant, but not against a commoner by grant " (a), 
which has been shown in a previous chapter to 
refer to common of pasture in gross created by 
grant, and not to any appurtenant rights. That it 
did not apply to customary rights of copyholders 
in any way, is shown by another case, where the 
Court refused to recognise the argument that copy- 



(a) 2 Inst 474 ; GUmr v. Lane, 3 T.R. 445. 
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holders taking in reality by force of a grant (thougli 
it is necessary to suppose an immemorial custom 
or local law) the lord could not therefore approve 
against any customary rights (a). 

It appears to have been assumed in Grant v. 
Ounner that a custom to take sufl&cient fuel out of 
the waste for use in the copyholders' tenement, was 
a custom of taking the peat out of every part of 
the waste. It was said, further, that no instance 
of approvement against common of turbary is 
found in the books, and that the universal feeling 
of the legal profession was against such approve- 
ments (apparently approvements imder the Statute 
of Merton against commons other than rights of 
pasture) ; and it was said that the arguments for 
the copyholders was very strong that pasture is a 
thing annually renewed, which turbary is not 
" The turf used in this particular neighbourhood 
is the surface of the waste pared off with the 
heath. As to peat, which in some places is called 
turf, there may be a vast quantity in a moor at a 
distance, and a small quantity nearer home, and it 
might be very convenient for the lord to inclose 
that portion of the waste which lies near home, 
but it would be monstrous if he could compel his 
tenants to go to a great distance to fetch home 
their fuel But it is said, that the right to approve 
against common of turbary may subsist with the 

(a) Shakespeare v. Peppin, 6 T.E. 746. 
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limitation of leaving both sufficient fuel and con- 
veniently situated: but no one ever heard of a 
plea that the lord had left pasture not only suffi- 
cient, but conveniently situated, nor is it necessary 
so to plead it." • 

The convenience of the situation of pasture re- 
maining after inclosure is implied in the term 
" sufficient," and we must read these remarks with 
those of Holroyd, J., in Arlett v. Ellis^ who, while 
of opinion that the cases seemed to show, that 
there is no power of approving against common of 
turbary without a special custom, said, in reference 
to the proof that sufficient fuel remained for the 
commoners, " as far as the right of turbary is con- 
cerned, it has been stated that there was plenty of 
turf left : but it ought to be shown, not only that 
there was a sufficient quantity, but also that the 
turbary so left was such that persons who have 
the right may conveniently get at it : for it makes 
a great difference whether the commoner has to go 
a quarter of a mile or two or three nules, and 
therefore, when the lord (by custom) incloses 
against common of turbary, he ought to show, 
not only that it is sufficient, but also that it is 
in a convenient situation " (a). 

And the opinion of littledale, J., in the same 
case must be borne in mind, viz : that it would be 

(a) 7 B. & C. 346, and as to common of pasture, see 
Bracton, 228 ; Fleta, 256, 267 ; Fitzh. Nat Brev. 125 d. ; 
11 Hen. 4, 26. 
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xmreasonable that a whole waste should remain 
uninclosed so long as a single commoner had a 
right to cut turves. 

"It is held that you cannot approve against 
common of turbary ; but, on the other hand, there 
is a recent case which decides that the rights of 
turbary do not extend, as they were some time 
ago thought to extend, to the whole of the com- 
mon, but only to those parts of the common on 
which turves exist. This is an important decision 
as regards the law of approvement " (a). 

The rules which apply to inclosures in places 
where commoners have appurtenant rights of tur- 
bary apply to all other commons, excepting rights 
of pasture, such as appurtenant commons of esto- 
vers, piscary, digging for minerals, taking wHd 
plants, and other miscellaneous profits. 

In some cases it is thought that the lord of a 
manor has a power of inclosure against these 
rights by a special custom, such as those customs 
of inclosing new copyhold tenements, which will 
be described in the next chapter. Thus we find 
that, in Arlett v. Ellis (6), it was remarked by 
Littledale, J., that numerous instances of inclosure 
against the copyholders having rights of turbary 
were shown to have taken place, " and therefore 

(a). Evidence of G. W. Cooke, Esq., Open Sp. Comm. 
1865, 1 Rep. 16. 

(6) 7 B. & C, 346, 
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(he said) in this manor the right exists, and I think 
that such a right may reasonably exist." And it 
was remarked that none of the cases showed that 
there might not be a special custom of inclosing 
against such rights of common. It will be observed 
that in most instances of such inclosure under a 
special custom it will be found that the com- 
moners have agreed to the inclosure by a verdict 
of the homage jury. This must always be the case 
where the custom is to inclose new copyhold tene- 
ments out of the waste. 

The following extracts from the judgment in 
BaiesoTi v. Oreen (a\ above cited, seem to show 
that the customary rights of copyholders may be 
abridged by another custom in favour of the lord 
of the manor ; " where there are two distinct 
rights claimed by different parties which encroach 
on each other in the enjoyment of them, the ques- 
tion is, which of the two rights is subservient to 
the other. It may be either the lord's right which 
is subservient to the commoners', or the com- 
moners' light which is subseryient to the lord's ; 
in general, one would say that the lord's is the 
superior right, because the property of the soil is 
in him ; but if the custom established by evidence 
shows that it is subservient to the commoners' 
rights, then he cannot use the common beyond 
that extent : otherwise he subjects himself to an 

(a) 6 T.R. 416. 
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action for that excess. But here the evidence 
shows that the commoners* right to the enjoyment 
of the common has always been subservient to 
that of the lord, for he has always dug when, 
where, and in what manner he pleased, though 
for a great number of years past it was proved 
that there was not a sufficiency of common as 
claimed by the tenants *' {a). 

It has been shown that many distinct rights 
of common may exist independently of each other 
in different parts of the same manorial waste. A 
right of turbary may be exerciseable in the fenny 
and marshy places, or in places where the pared 
surface of the soil will provide fuel for the com- 
moner: a right of estovers may be used in the 
portions covered with wood, or where the plants 
grow, which may be taken for fuel and repairs : a 
common of piscary may be exercised in the streams 
and ponds, a common of digging in the quarries, 
sand-pits, and coal-mines : while a common of 
pasture may very often be taken over the whole 
waste, not only in places where pasture can be 
taken by the cattle, but also wherever they may 
range in search of food. The question has there- 
fore arisen on several occasions whether inclosures 

(tt) This case does not warrant the destruction of the 
whole common, or show that a lord, after granting common, 
may exclude the commoners from any part of the land at 
his discretion." — Hilton v. {Earl) Granville, 5 Q.B. 729 ; Goe 
V. Gather, 1 Sid. 106 ; Badger v. Ford, 3 B. & A. 153. 
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can be made against common of pasture under the 
Statute of Merton in wastes where these various 
rights exist, without any reference to the owner's 
alleged power of abridging the exercise of minor 
rights of common in the places appropriated to 
them. 

It was decided, in the important case of Fawcett 
V. Strickland (a), that the owner of the soil may 
inclose a portion of it for his own use against 
tenants having appendant and appui-tenant rights 
of pasture, notwithstanding that the same tenants 
had also appurtenant rights of turbary, piscary, 
estovers, digging, &c., provided that he satisfied the 
requirements of the statute by leaving sufficient 
pasture, and did not injure the minor rights of com- 
mon. Tho plaintiff had common of pasture ap- 
pendant in the waste which had been approved, 
and also a general right to take turf there for his 
necessary fuel, appurtenant to his ancient mes- 
suage. And it was held by Willes, C. J., that al- 
though the lord cannot inclose against such a right 
of turbary under the Statute of Merton, " and so 
it is laid down by Lord Coke in his commentary 
on this statute, which is admitted to be good law," 
yet where there are two or more rights of common 
in the same waste, the right of turbary ,'«&c., will 
not hinder the owner from inclosing against 
common of pasture, because they are dis- 



(a) Willes, 57 ; 2 Com. 577 ; 2 Inst. 87. 

M 3 
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tinct rights. " Supposing that one man has com- 
mon of pasture and another a conmion of turl^aiy 
in the same waste, he that has the former cannot 
justify throwing down the lord's inclosures, pro- 
vided there be sufficient pasture left, because an- 
other person has common of turbary. And wher- 
ever rights are in the nature perfectly distinct^ as 
these certainly are, it will be just the same though 
they happen to concur in one and the same person* 
The statute does not extend to any other rights, 
and yet would seem to be absurd to say that a lord 
cannot inclose against common of pasture, because 
his tenants or some other persons have conmion of 
piscary or estovers in the same waste : whereas his 
inclosure may be no interruption to their enjoy- 
ment, and very probably their conmions may be 
the better for such an inclosure. If indeed their 
common of estovers or piscary were afiTected by it, 
or if they were interrupted in the enjoyment of 
their rights they might certainly bring their ac- 
tion, and the lord could not justify an inclosure in 
prejudice of such rights." 

It may be observed, that this reasoning applies 
as well to cases where persons have commons of 
turbary, estovers, &c., in gross, as where they have 
similar rights appurtenant to their houses. 

Again (a) where the lord of a manor had in- 
closed part of a waste, on which his copyhold 

(a) Shcikespeare v. Pepping 6 T.R. 741. 
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tenants had by custom common of pasture appurte- 
nant, and the right of digging and carrying away 
sand and gravel for use in their customary tene- 
ments, the lord pleaded that he had left sufficient 
pasture, and also that at the time of the inclosure 
and approvement there was left in the residue of 
the waste sufficient land, &c., for the plaintiff and 
the other commoners to exercise their common of 
digging : to which there was a general demurrer. 
In support of the demurrer it was urged, that this 
was an approvement under the Statute of Merton, 
which could not extend to inclosures against a 
common of digging. That the very foundation of 
the right to approve is the excess of pasture, so 
that it can have no reference to common of taking 
sand, gravel, and loam, which lie under the surface, 
because the quantum cannot be ascertained in the 
same way as the quantum of pasture. " If it could 
be ascertained, and an inclosure were to be made 
leaving a sufficient quantity of sand, loam, and 
gravel for the present, that quantity might soon be 
exhausted, being accumulated only by slow de- 
grees, and not renewed yearly as pasture is." And 
though Lord Coke said that an inclosure would 
remain good, though the pasture should afterwards 
become insufficient, yet this was unlikely to occur 
where one could easily calculate the amount of 
pasture required ; but where the amount of mine- 
rals remaining was necessarily concealed and un- 
known, it might easily work an injury without a 
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remedy to allow an inclosure against the rights of 
digging in the soiL On the other hand it was 
shown to be unnecessary to discuss these matters, 
if either by the common law, or by statute the 
owner could approve against the common of pas- 
ture, and the notes of Willes, C. J., in Faweett v. 
Strickland being considered by the Court to be 
decisive of the matter, the counsel for the plain- \ 
tiff withdrew his objection, and judgment was 
given in favour of the inclosure. 

In a recent case (a), which we have before shown 
to be of great importance in all questions of ap- 
provement, it appears that the commoners had 
enjoyed a right of taking fuel from all parts of a 
waste where it could be found, and resisted an in- 
closure made by the lord of the manor, on the 
ground that they had a general common of tur- 
bary over the whole waste. It appeared that the 
spot inclosed was a rocky piece of ground, on 
which no fuel had ever been foimd, nor would any 
in the ordinary course of things be found thera 
It was held held that the right of turbary did not 
extend in any way over the ground which did 
not produce fuel, and the inclosure was allowed. 
** The jury were not asked, whether fuel could 
ever possibly grow there, and it would not have 
been proper for them to speculate upon that 
point." 

(a) Peardon v. Underhill, 16 Q.B. 120. 
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To sum up the cases relating to inclosures in 
wastes, where there are rights of common other 
than common of pasture, we may observe : — 

1. That under the Statute of Merton the owner 
may inclose against appendant and appurtenant 
rights of pasture, leaving sufl&cient pasture, al- 
though the same persons or others have other 
rights of common in the same waste, as common 
of turbary, estovers, piscary, digging, &c., whether 
appurtenant or in gross. But the exercise of these 
rights must not be impeded by the inclosure : 

2. Without reference to the statute, that the owner 
may inclose portions of ground wherein other rights 
of common are exercised, provided he does not 
thereby infringe the original grant and permission, 
the nature of which is shown by the terms of a 
deed, by a prescriptive usage, or the conditions of 
a custom allowed for the benefit of a body of 
copyholders. Thus if he leaves sufficient for the 
commoners, he may (it seems) inclose, where the 
common is to be taken only in convenient places 
assigned by him, and where it can clearly be 
shown that sufiicient remains to satisfy their gene- 
ral right of taking common, either in a certain 
quantity or according to the necessities of their 
tenements. 



I:' 



CHAPTEE XIII. 

IKCLOSUBES BT SPECIAL CUSTOM. 

Customary powers of indosure — Distinguished from 
approvements — Creation of new copyholds — Gene- 
red nature of tliese customs — Whether apprcne- 
ments can he made where they escist — Where siu^ 
customs prevail — In vicinity of Londovh — In 
northern counties — In Somersetshire — In royal 
forests — Mode of making custom,a/ry indosures — 
Unlimited customs are void — Consent of homage 
— Copyhold Act oj 1841 — How customary court is 
sv/rmnoned — Due notice to tenants — Of whom 
courts composed — The homage — Constitution of 
Court-ha/ron — Of customa/ry courts — Duty oJ hom- 
age jury — Whether freeholders a/re hound hy ver- 
dict — Freeholders when summoned to eustomary 
court — Special customs — Homage jury how selected 
— Whether unanimous verdict required — Verdict hy 
majority — Authority of steward in customary 
court — In marking indosures — To whom inclosed 
land may he granted — Special customs — To 
strangers — To copyholders of manor — Customary 
indosures hy tenants — Special customs. 

We have hitherto considered the powers of deal- 
ing with superfluous wastes, given to their owners 
by the common law or by statute. In this chapter 
the various customs will be discussed, which 
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Luthorise inclosures for special purposes by the 
ords of manors, or other persons interested in the 
wastes. 

The lord of a manor has very frequently a cus- 
»niary power to grant with the consent of the 
lomage parcels of the waste, to he held of him by 
copy of court-roll (a). 

This power is perfectly distinct from the right 
of approvement, leaving sufficient common, which 
belongs to every owner of waste land (h). It is 
intended as an additional benefit to the owner of 
the manor and not as a restriction upon his com- 
mon law right, which is superior to any such cus- 
tom (c). Approvements are made for the owner's 
private benefit, and the land inclosed thereby is 
always of freehold tenure ; while inclosures un- 
der these special customs are for the benefit of a 
new tenant; the land being held by copy of court- 
loU (d). 

(a) 1 Scriv. Copyh. 23, 4 & 5 Vict. c. 35, § 91 ; 6 Vin 
Abr. 182 ; Bp, London v. Rowe, 3 Keb. 124 ; Hughes v. 
QimMSj Ca. temp. King, 62 ; Wentworth v. Clay, Ca. temp. 
Knch, 263 ; Northwick v. Stanway, 3 Bos. & P. 346 ; Arlett 
y. EUis, 7 B. & C. 346, 9 B. & C. 685 ; Folkard v. Hemmett, 
5 T.R. 417 ; Tyaseny. Clarke, 3 Wils. 554 ; Steele v. Prickett, 
2 Stark, 470 ; LaJce v. Plaxton, 10 Exch. 196 ; Boulcott v. 
WwrniUy 2 Camp. 270 ; Schmnge v. Dowell, 2 F. & F. 845. 

(6) 1 Scriv. Copyh. 25. 

(c) Duberley v. Page, 2 T.R. 391. 

(d) Arlett v. Ellis, suprd. Two separate rights may be 
exercised at one time in the same waste. " The first exists 
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These special customs of building fresh copy- 
hold cottages are occasionally supposed to have 
reference to approvements under the Statute of 
Merton ; it has been said, that " an inclosure to be 
valid against the copyholders of a manor, who are 
commoners, must be supported by showing a cus- 
tom to approve with the consent of the homage '* 
(a) : but as we have shown in a separate chapter, 
the only restriction on such approvements is the 
necessity of showing that sufficient common re- 
mains, the consent of the homage being only re- 
quired when the new inclosures are to be of copy- 
hold tenure (6). 

It is a general rule, that copyholds cannot be 
created at the present day, because they depend 
upon immemorial custom ; and if the lands have 
not been demised and demisable by copy of court- 
roll from time immemorial, the lord of the manor 
cannot begin a custom at this day (c). But there 
are certain exceptions to the rule : some copyholds, 
for example, have been established by Parliament 

at common law, which is called approvement, and is a right 
in the lord to inclose any portion of his common, provided 
he leave sufficient to satisfy the rights of common which 
exist. The second is a special custom, if the lord and hom- 
age agree, to inclose any portion without reference to rights 
of common." — Open Sp. Comra. 1865. 1 Rep. 757, 846, 
853 ; Woolr. 164 ; Cooke, Inclos. 75. 

(a) Cole, Open Spaces, 12. 

(6) Arlett v. ElliSy suprd, 

(c) Calthr. Copyh. 13. 
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• 

and rendered thenceforth demiseable by copy of 
court-roll, which had not been so before (a) ; and 
it has been usually directed by Inclosure Acts 
that the allotments out of the waste shall be of 
same tenure as the land of the allottees, and land 
exchanged shall be of the same tenure as the lands 
taken in exchange under their provisions (J). 
Another exception to the general rule refers to 
copyholds newly created out of the waste by spe- 
cial custom. The practice is ancient and appears 
to be grounded on the theory, that the waste of 
the particular manor has been from time imme- 
morial demisable, though not demised, as copy- 
hold (c). But the lord cannot make a fresh copy- 
hold without the authority of a custom, although 
the power was in one case said to be rather a re- 
served manorial right than a customary privilege. 
** The reason for such a reservation might be the 
vicinity of this particular manor to London" (d). 

The general nature of these customs will best 
appear from the following extract, relating to the 

(a) Ibid. 7 ; 37 Hen. 6, c. 2, 6; 35 Hen. 8, c. 13, 37 ; 2 
Edw. 6, c 12. 

(6) 8 & 9 Vict c. 118, §§ 94, 147 ; Minet y. Leman, 24 
L. J. Chy. 545 ; Bex v. Homchurch, 2 B. & A. 189 ; Doe v» 
Dcmdson, 2 M. & S. 184 ; iJea; v. JVillby,ibid. 501 ; Rwell 
V. Jodrell, 2 T.R. 424 ; Townley v. Gibsmy ibid. 700. 

(c) Calthr. Copyh. 41 ; Hughes v. Games, Ca. temp. King, 
62 ; 2 Bac. Abr. 20(5. 

(d) Folkard v. Hemmett, 5 T.R. 417, n. 
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manors of Stepney and Hackney. " The lady of 
the manor exhibited a bill in Chancery to establish 
a usage and custom within the manor, that the 
lords of the said manor might upon the presentment 
of seven of the copyholders determine what waste 
ground was fit to be set out and inclosed, in order 
to build upon the same: and such presentment 
being agreed unto by the major part of the homr 
age at the next court, the same was by the cus- 
tom set out, and inclosed accordingly, without 
any molestation or disturbance by the tenants." 
The presentment then sought to be established by 
a decree was opposed by several of the tenants, 
who brought actions for the disturbance of their 
commons of pasture, digging, and estovers, and 
denied the existence of the custom above de- 
scribed. The court decreed after an examination 
of the evidence, and inspection of the court-rolls 
from the reign of Henry 8., " that this was a rea- 
sonable usage, and fit to be established, and that 
the plaintiff had proceeded according to the usage 
in procuring the ground in dispute to be set out, 
presented, and allowed by the homage, and in- 
closed as aforesaid, and so had power to grant 
leases and estates thereof at her pleasure, to be in- 
closed and kept in severalty, &c " (a). 

This report does not point out clearly that the 
customary inclosures were to be of copyhold 

(a) Wentw&rih v. Cave, Ca. Temp. Finch, 263 ; 6 Vin. 
Abr. 182. 



i 
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i^ennre, which follows however froA the rule that 
ihe lord or his grantees may approve under the 
3ta(nite of Merton, when the tenure of the inclosed 
x>Ttioii is to be freehold (a). The customs of the 
nanor of Hackney was again discussed in a trial 
it "bar in the Common Pleas. A custom was 
proved to exist for the lord, with the assent of a 
homage jury, to make leases to the tenants, for 
periods up to 60 years in length, of portions of the 
waste, but never to make grants in fee. The lessee 
might inclose with the lord's license and the assent 
of the customary tenants, so long as no prejudice 
was done to their rights. It was held, that the 
lord might approve for his own use, if he left sufl- 
•cient common, but that no person taking land by 
his grant under the custom could inclose without 
ihe assent of the homage (6). 

It was contended upon one. occasion that, where 
such customs of inclosure prevail, the owner of the 
waste is not at liberty to approve under the Sta- 
tute of Merton. In an action of trespass against 
certain copyholders who had broken into an inclo- 
■me so approved, where it was not denied that 
sufficient common of pasture remained, the defen- 
dants pleaded ** that by their custom, if any per- 



(a) ArleU v. Ellis, 7 R & C. 346 ; Duberl&y v. Page, 2 
TJt. 391 ; 6 Vin. Abr. 6. 

(h) Tyssen v. Cla/rJce, 3 Wils. 564. 



260 INCLOSXJBBS BT SPECIAL CUSTOM. 

son were desirous of obtaining the lord's license to Ip 
inclose, he might be presented by the homage of |c 
the court-baron at a general court, and if the hom- 
age thought that such an inclosure would not pre- 
judice the commoners, it was the custom to present 
that he might inclose the parcel of waste desired, 
with the license of the lord, the homage fixing the 
amount of the rent and fine by which he should 
hold his new copyhold tenement ; and they pleaded 
that no such presentments had been made before 
the inclosure, of which they complained. The 
plaintifi* in his replication stated the lord's right to ; 
approve under the Statute of Merton, and that he I 
had so approved, leaving sufficient common, to ' 
which the defendants demurred. The court de- 
cided for the plaintifi* on the demurrer, and did i 
not think it necessary to hear arguments against j 
the lord's right to approve, without reference to the ! 
custom. 

" His right," said Ashurst, J., " is a common 
law right, and not dependent on any custom 
Every custom must be construed strictly according 
to its subject-matter. Here it is only applicable 
to the tenants of the manor ; it gives them a right 
to inclose under certain restrictions, which other- 
wise they could not have done at all. But the 
right here claimed by the lord is superior to the 
custom and derived from the common law." And 
the whole court agreed, that the owner might ap- 
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prove against common of pasture in manors where 
iaclosures are also made by custom (a). 

The homage jury have been said to meet, not 
for the purpose of restraining the lord's privileges, 

(by attempting to veto approvements, when suffi- 

dent pasture remains for the commoners) but to 
-;. deliberate for his benefit (b), and for the benefit 
iOf those among their number, who could never 

inclose any portion without a customary license 

and assent 
These customary modes of inclosure prevail 
. cbiefly in the neighbourhood of London, as in the 

manors of Hampstead, Hackney, Stepney, Wands- 

j worth, West Sheen, Ham, and others. But they 

-I 

are also found in other parts ; they are well-known 
in the northern counties, having been judicially re- 
cognised there (c) ; and in Somersetshire we find in 
ibe extensive manor of Taunton Dean, comprising 
^ fonr hundreds within its boundaries, that ** there 
• are divers parcels of copyhold taken up out of the 
^' wastes, with the consent of the tenants, which are 
-^ lield and enjoyed under fine and rent certain in 
the same way as the other copyhold lands of the 
manor are held " {d). 

(a) Dvberley v. Page, 2 T.R. 391, Woolr. 164 
(6) IHd. ; FoUcard v. Hmmett, 5 T.R 417, n. 

(c) For example, at Durham. Rex v. Warhlington, 1 
T.R. 242. See also the custom of the manor of Framfield 
In Sussex. 2 Watk. Copyh. 493. 

(d) Shillibeer, Taunton Dean, 27. 
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Similar custom are found in manors within royal 
forests, the lords being able to grant new copyhoUs 
with the assent of the homage (a), and it was le- 
marked by Lord EUenborough on one occasion, that 
the Crown has made similar grants in Windsor 
Forest (6). 

The mode of making these inclosures varies ao* 
cording to the special custom of each manor, the 
only invariable condition being that the lord shaD 
not by this or any other method destroy the whole 
common. A custom to inclose at discretion is 
void for want of limitation, and the courts will 
never suppose, that any lord of a manor origi« 
nally reserved a right to destroy the rights which 
he had granted. It has been contended on more 
than one occasion, that where is a power of in- 
closing, with no reservation of sufl&cient pastnie 
to the commoners, and no condition of the assent 
of the tenants, there the rights of the latter are 
quite subservient to those of the lord. But though 
this view is to some extent supported as far as re- 
served rights of digging and otherwise using the 
waste are concerned (c), it is now settled that no 
unlimited power of creating copyholds will be 
allowed to any lord of a manor. Where it ap- 

(a) Boulcott V. WinmUlj 2 Camp. 261 ; Cf. Smith^t eau. 
Sir W. Jones, 272 ; Schvnnge v. D(noell, 2 F. & F. 845. 
(6) Chapman v. Cripps, ibid. 864. 

(c) Bateson v. Green, 5 T.R. 416 ; Hilton v. (Earl) Orofi' 
viUe, 5 Q. B. 701. 



\ 
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peared that the lords had for a hundred and fifty 
years been accustomed to grant leases of portions 
of the waste, so that the whole common had gra- 
dually been destroyed, it was decided that such 
a right could have had no legal commencement, 
and therefore no lapse of time could make it 
valid (a). 

The question was thoroughly discussed in Arlett 
T. EUis (6), where the lord of a manor had in- 
dosed against a common of turbary, under an 

- alleged custom to make new copyhold tenements 
« m the waste, but it did not appear whether the 

oonsent of the homage had been required It was 

- dearly shown in the argument, that nothing can 
be good which tends to destroys the whole com- 
mon. The Court remarked that approvements 
under the statute and under such a custom were 
qiiite distinct The inclosures imder the latter 
were of copyhold tenure, but nevertheless the prin- 
ciple of the statute may be applied to' the case, as 
follows : the statute required that sufficient com- 
mon of pasture should remain, and it is reasonable 
to require similar proof upon a customary inclo- 
rnire, that such sufficiency remains. That proof is 

(a) Badger v. Fwd, 3 B. & A. 153 ; Drwry v. Moore, 1 
Stark, 102 ; Northvnck v. JStamoay, 3 Bos. & PuL 346 ; Ben- 
mm V. Chester, 8 T.R. 396 ; Ivatt v. Mann, 4 Scott, N. S. 
962. 

(6) 7 R & C. 346 ; 9 B. & C. 685 ; Folhirdr. Hemmett, 
5 T.E. 417, n. 
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afforded by the consent of the homage, who are 
persons associated together at the lord's court to 
act between the lord and his tenants, "Being 
tenants themselves, it is not likely that they wiD 
lean unfairly towards the lord ; and if the hom- 
age say, therefore, that a grant shall be made 
(assuming that the lord may gr^t, wherever 
there is more land than is necessary for the 
purposes of the commoners), it may be reason- 
ably presumed that they have consented, only 
when it is clear that the land granted may 
be taken without interfering with the rights 
of the commoners." The custom therefore, as 
claimed, was held to be unreasonable. 

In order to prevent imdue diminution of the 
common by an increase of the copyholders, it is 
the custom of some manors that the new grantees 
shall not be entitled to rights of common on the 
waste. 

When the lord of a manor had by a deed ac- 
knowledged that the consent and confirmation of 
the homage was necessary for aU alienations of 
the waste (to new copyhold tenants), he was not 
allowed to give evidence of having from time to 
time made such alienations without their con- 
sent (a). 



(a) Drury v. Moore, 1 Stark, 102. " In 1726, in the 
manor of Hampstead, one R. having built the Long Room 
on Hampstead Heath by a new copy from the lord, without 
the consent of the homage, a bill for establishing the cus- 



INCLOSUEES BY SPECIAL CUSTOM. 265 

It will appear, from the following extract from 
the Copyhold Act of 1841, that while the con- 
sent of the homage is a necessary part of these 
customs, the mode of obtaining the consent and 
of exercising the privilege depends on the parti- 
cular customs of various manors. We shall also 
find from the cases following, that great diversity 
exists as to the persons who may take under the 
customary grants. 

It is provided by the Act (a), " that where by 
the custom of a manor the lord is authorised, 
with the consent of the homage, to grant any 
common or waste lands of the manor to be holden 
of him by copy of court-roll, nothing in this Act 
contained shall operate to authorise or empower 
the lord to grant such lands without the consent 
of the homage assembled in a customary court 
holden for the manor ; nor shall any court so 
holden be deemed or taken to be a good or suffi- 



tom of the manor prayed to have it pulled down as an in- 
croachment on the common or waste : issues being directed 
to try several other customs also. Lord King said, that 
though it might be reasonable to restrain further building, 
yet as to what R. had done at a great expense, the com- 
moners standing by, he would not let it be pulled down, 
for on laying the first stone the commoners ought to have 
objected to it ; and an injunction staying him from finish- 
ing his building was dissolved ; this was declared provi- 
sionally until the other issues had been tried." — Anon. 6 
Vin. Abr. 182 ; Parke's Hist. Hampstead, 130. 

(a) 4 & 5 Vict. c. 35, § 91. 

N 
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cient customary court for such purpose, unless it 
shall have been duly summoned and holden ac- 
cording to the custom of the manor used and ac- 
customed, before the passing of this Act; and 
unless there shall be present at such court a 
sufiicient number of persons holding lands of the 
manor by copy of court-roll to constitute accord- 
ing to the custom a homage assembled at such 
court." 

We shall therefore consider with reference to the 
varying customs of manors where these inclosures 
are practised : 1. How the court should be sum- 
moned ; 2. Of whom it should be composed ; 3. 
How its assent may be given ; and 4. To whom after 
such assent grants of the inclosed portions may be 
made. 

1. Due notice must be given beforehand by 
the steward that a customary court will be held 
for the purpose of making the presentments. A 
week's notice has been said to be a reasonable 
time : " but it is better," says Kitchin, " if the 
warning be sixteen days before, as in the Common 
Pleas " (a). In some manors however the prac- 
tice is for the application to be made at the court 
before that in which the new tenant is to be ad- 
mitted to the inclosure, in order to give full time 

for the copyholders to consider their objections (ft). 

(a) Order of keeping Court-baron, v. 1, see Jacobs. Court- 
keeper. 

(b) Wentworth v. Glay^ Ca. temp. Finch, 263 ; Parke's 
Hist. Hampstead, 130 ; Boulcott v. Winmill, 2 Camp. 261. 
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This will in general be a period of three weeks. 
It is usual to give notice on the church door 
or in some other public manner, that the court 
will be held, and to serve the copyholders sepa- 
rately. 

2. The word homage originally applied to the 
free tenants of a manor assembled in the court- 
baron, " where they are bound by their tenure to 
appear, when it shall happen to be kept, accord- 
ing to the law, that is to say at every three-weeks' 
end" (a). 

A court-baron consists of four parts, viz. : the 
lord, steward, bailiff, and tenants. Of these 
tenants, the freeholders alone are on ordinary oc- 
casions sworn upon a homage jury : " none are 
impanelled on the jury but freeholders in courts- 
baron in the same manor, but in courts-leet 
strangers (and copyholders) are often impa- 
nelled " (J). But there are other courts, " held 
only for the benefit of particular tenants, to take 
up their copyholds and the like " (c), and where a 
court is thus held for causes concerning the copy- 



(a) Order of keepiog Court-baron ; see Kitchin, Courts, 
108. 

(6) Co. Copyh. § 31. Order of keeping courts-baron. 
Compare however Kitchin, Courts, 108, where the jury are 
reminded that some of them hold as copyholders. This was 
probably when the court was occupied with copyhold 
caiLses. 

(c) Co. Copyh. § 33 ; Calthrop, Copyh. 64 

N 2 
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holders, the freeholders may be absent, and a jury 
will be impanelled out of the copyholders, which 
differs in several respects from the normal homage 
jury above mentioned. The jury in these cus- 
tomary courts may by the usage of some manors 
be composed of free and customary tenants toge- 
ther, when the presentments will affect the free- 
holders. 

The attendance of the free tenants at the ordi- 
naiy three-weeks* court has become so infrequent, 
that in common parlance the term " homage " is 
used simply to signify the copyholders attending at 
the customary courts (a). 

The duty of a homage jury is to make present- 
ments of all things done within the manor to the 
prejudice of the lord or tenants, and to recommend 
whatever may appear to be advantageous to the 
lord and not injurious to the tenants. They stand 
in an intermediate position, between the lord and 
the other tenants, being bound by their oath to 
consider the interests of both parties. For this 
reason the rest of the copyholders are bound 
by the verdict of the jury, when a customary 
inclosure has been presented as beneficial and 
allowable (&). 

It is sometimes said that the verdict of a jury of 



(a) 1 Scriven, Copyh. 6; IWatk. Copyh. 11. 

(h) Order of keeping courts-baxon ; Arlett v. Ellis, 7 B. 
& C. 346. 



INCLOSUJRES BY SPECIAL CUSTOM. 269 

copyholders should not bind the freehold tenants 
who have rights of common upon the waste. " In 
order that the consent of the homage should bind 
freeholders and copyholders, it must be the homage 
of both classes, and must not be composed ex- 
clusively either of one or the other." 

But on this point it must be remembered that 
these customs refer to the creation of fresh copy- 
hold tenements with which the body of freeholders 
is not immediately concerned : and that suppos- 
ing the latter not to be boimd by the consent of 
the copyholders to an improper diminution of the 
common, they would still be protected by the pro- 
visions of the Statute of Merton. It is however 
possible, in the very improbable case of the copy- 
hold homage consenting to diminish their just 
rights of common, that the immemorial custom to 
make buildings on the waste might prevail over 
flie prescriptive rights of the free tenants, just as 
the lord's common law right of erecting necessary 
buildings on the wastes overrides the necessities of 
all the tenants (a). 

The freeholders may by special custom be sum- 
moned to the customary court, where consent to 
the inclosure is to be given. Thus it is said, that 
the lord of the manor of Wimbledon has liberty 



(a) Nevill v. Hamerton, 1 Lev. 62 ; 1 Sid. 79 ; Cf. BaU- 
ion V. Green, 5 T.R. 4U. 
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" to grant parcels of the waste with consent of the 
free and customary tenants " (a) ; and in the manor 
of Lewisham, the copyholders having long been 
enfranchised, none but freeholders are summoned 
to the court (6). The freeholders are also sum- 
moned in other manors, as in Littlecott in Wilt- 
sliire (c). 

But it should be especially noticed, that whe^ 
ever free tenants are thus summoned, there is some 
evidence that the tenants generally are not com- 
moners at all, but joint-owners of the herbage of 
the waste. Thus, in the first example given above, 
a survey was produced before the Open Spaces 
Commissioners, containing the following passage : 
" the four commons or moors before naentioned 
cannot be inclosed without the consent of the 
copyholders of the said manor, and therefore they 
are of no further to the lord than as is before men- 
tioned in the particular driving of the same" (rf). 
It is laid down in the case of Hoskins v. Mohins (e), 
that when commoners can prescribe for a several 
pasture, or separate interest in the vesture of the 



(a) 2 Watk. Copyh. 555 ; OpenSp. Comm. 1865, 1 Kep. 
1664. 

(b) Ibid. 2 Kep. 2964. 

(c) 2 Watk. Copyh. 500. 

(d) Open Sp. Comm. 1 Rep. 1666. 

(e) 1 PoUexf. 13; Potter v. North, 1 Vent. 395. 



INCLOSUBES BY SPECIAL CUSTOM. 271 

soil, the lord of the manor will lose his power of 
approving tmder the Statute of Merton. And this 
is very clearly shown in the case of the manor, 
which was taken as a second example. It was 
given in evidence before the same commissioners, 
that " it is held under a peculiar tenure. The lord 
of the manor is owner of the soil, but the herbage, 
so far as relates to Blackheath, is in the commoners 
and freeholders ; and the jury and homage have 
power with the consent of the lord of the manor 
to make grants of the waste, subject to small rents 
that they may fix to be paid for the use of the poor 
of the parish, and not of the lord " (a). 

And in the third manor above mentioned, where 
the lord cannot inclose without the consent of 
the whole homage, we find similar indications that 
the surface of the waste actually belongs to the 
tenants ; for they may under certain conditions 
inclose parcels of the waste for their own benefit, 
paying a certain rent, and raising no more than 
two crops in the same inclosure (h). 

It may therefore be supposed, that the sum- 
moning of freeholders to courts where assent is 
to be given to inclosures on the waste is an in- 
dication, that the surface of the waste is vested 
in the tenants, so that approvements cannot be 
made there under the provisions of the Statute 

(a) 2 Rep. 2933. 

(6) 2 Watk. Copyh. 500. 
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of Merton. In other cases we have seen that 
such approvements are quite independent of in- 
closures of new copyholds made under custom. 

3. There does not appear to be any general 
rule for the formation of the juries in customary 
courts. Every copyholder is bound by his tenure 
to attend, and (if required) to be sworn upon the 
homage jury, which is selected by the steward of 
the manor (a). " If a copyholder (says Lord Coke) 
in the Court be called and summoned to be 
sworn on the homage, and refuses, this is a for- 
feiture of his estate ipso facto" And if any such 
copyholders being on a jury will not present things 
which ought to be presented, this we are told is 
also a forfeiture of their estates (h). In some 
manors it is not usual to impanel a fresh jury ou 
every occasion of holding a court, but to summon 
the same tenants at each court, vacancies in the 
number of jurors being filled up either at the 
lord's discretion, or by his selection from several 
persons recommended by the remaining jurors. 
Occasionally too the steward is aided in his selec- 
tion by the permanent foreman of the homage 

j^iry- 

A right has been occasionally claimed for the 

« 

(a) Co. Copyh. § 57. 

(b) 9 Hen. 6, 44 ; Dyer, 211, 233 ; Calthrop. Copyh. 52 ; 
Cu. Cupyh. § 57. 

(c) Open Sp. Comm. 1 Bep. 751 ; 2 Rep. 3206, 5834. 
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lord to summon fresh juries, until he can find 
one which wiU consent to the customary inclo- 
sure : but the better opinion is that such a course 
would be illegal, and that the verdict of a packed 
jury would be void (a). There is a similar diver- 
sity in the number of tenants required for 
a full jury. In courts- leet the number impanelled 
is invariably twelve, but a much smaller number 
may be summoned to a court where none but 
tenants can be required to serve (6). Thus seven (c), 
eight {d), twelve (e), or more copyholders may 
form a jury (/). 

It is said to be the better opinion that in all 
cases the jury must find an unanimous verdict, as 
is also the practice in most of the manors where 
these customary inclosures are known. There are 
cases however which show that the point is not 
settled, and the only general rule, which can be 
safely followed, is that the special custom of each 
manor must be strictly observed Thus in the 
manor of Stepney it was the custom that any 
seven copyholders might present a proposed inclo- 



(a) Cole, Open Spaces, 17 ; Shilliheer's Taun ton-Dean, 
intr. Open Sp. Comm. 2 Rep. 3205. 

(6) Co. Copyh. § 31. 

(c) Wmtworth v. Clay, Ca. temp. Finch, 263. 

(d) Open Spaces Comm. 2 Rep. 5837. 

(e) Ibid. 3209. 

(/) Calthrop, Copyh. 53. 
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sure as beneficial, and that their presentment should 
be confirmed or rejected by the major part of the 
homage at the next court (a). Again, it has been 
decided, that if thirteen copyholders be sworn on 
the jury in a customary court, and twelve agree 
to a verdict,* the thirteenth dissenting, it is a good 
verdict without his assent ; aid in such a case the 
dissenting juror will not at law incur any penalty 
or forfeiture, as he would if he refused to act on 
the jury in making presentments (6). And it was 
held to be doubtful what would be the effect of a 
similar dissent of one juror out of twelve, " for it 
is not a full jury" (c). 

Before leaving this branch of the subject, we 
may notice a point concerning the authority of the 
stewards of manors in making these customary in- 
closures. The steward is the judge in customary 
courts of the kind above described, so far as copy- 
hold matters are concerned ; and it has been in- 
ferred from this that he may grant new copyholds 
with the assent of the homage, according to the 
custom. It is a general rule that the steward 
must conform strictly to the customs of the manor, 
and cannot without express authority do anything 

(a) Wentworth v. Clay, supra. 

(6) Calthrop. Copyh. 53. 

(c) Ihid, citing 3 Edw. 3, 40 ; 29 Edw. 3, 45 ; 12 Hen. 
4, 10, and a case in Pasch. 20 EUis. B.B. See Thirvetov v. 
Collier, Chy. Ca, 48, and others cited 5 Vin. Abr. 1, 2. 
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which belongs to the lord in respect of his owner- 
ship merely, and not by reason of a custom (a). 
He could not therefore make an approvement of 
any superfluous waste. It was doubted, however, 
whether he could not make a customary iaclosure 
of a new copyhold, because that is a power given 
to the lord by custom. Certain copyhold grants 
were on this assumption made by the steward of 
the manor of Hampstead, with the consent of the 
homage jury in a customary court, and it was the 
opinion of very eminent counsel that they were 
invalid, the lord having at the time been an infant. 
It was thought by them that, if the lord had been 
of full age, some means might have been found of 
ratifying the grants which had been made by the 
steward with his approval ; but under ^the circum- 
stances they were clear that the grantees were not 
copyholders, but merely tenants at will. It was 
suggested by the same counsel that grants should 
be made by the lord without reference to the cus- 
tom of creating new copyholds upon the waste, or 
that parcels of the superfluous waste should be 
demised upon building-leases (h). 

It should, however, be remembered that, by the 
customs of particular manors, the stewards may be 
expressly authorised to make such grants. Thus, 

(a) Co. Copyh. § 45. 

(b) Langhom v. Hampstead (tenants), 1 Cases and Opi- 
nions, 170. 
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in Boulcott V. Winmill (a), it was held to be a good 
custom for the lord to grant parcels of the waste 
with the consent of the homage, by the hands of 
his steward, to any person willing to take the 
same, the land to be held of the lord by copy of 
court-roll at the wUl of the lord. 

4. In most casss the customary grant of waste 
land may be made to any person willing to take 
the same, whether previously a tenant of the 
manor or not (6). In others, however, the grantee 
must necessarily be a tenant. Thus, in the manor 
of Hackney, it was proved to be the custom to de- 
mise portions of the waste to tenants, but to no 
others (c). In another case, it was alleged to be 
the custom of the manor of Hampstead that such 
grants could only be made to persons already copy- 
holders, a grant having been made to a stranger. 
" The case went off, and the copyholders failed to 
ascertain tlie validity of the custom. It is remark- 
able tliat the real question at issue was not brought 
forward at the hearing, viz. : whether the custom 
to grant such lands to strangers could stand or 
not ; that the lord might grant waste land to per- 
sons already qualified was never questioned, and 



(a) 2 Camp. 261. 

(6) Ibid. 2 Watk. Copyh. 543 ; 2 Collect. Jiirid. 381. 

(c) Tyssen v. Clarke, 3 Wills. 554. 
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in the end the grantee qualified himseK by pur- 
chasing a copyhold cottage " (a). 

Besides the customary inclosures by the lords of 
manors which have been above described, there 
axe, in certain parts of the country, customs for 
inclosures to be made on manorial wastes by the 
tenants themselves. 

Thus, in a manor (6) already mentioned as hav- 
ing a custom for the lord to make customary in- 
closures of new copyholds, there is a further cus- 
tom that the old tenants may cultivate those por- 
tions of the waste which adjoin their tenements, 
and may make small inclosures for special pur- 
poses of farming. 

In other places the customary tenants have the 
privilege of making temporary inclosures, until one 
or more crops shall have been raised on the new 
" in-takes " or inclosures. In one manor we find 
every customary tenant authorised "to take and 
make tillage on the waste and the commons, by 
appointment of the bailiif or other oJB&cer of the 
lord paying a yearly rent : and after two crops 
taken off the same ground, the land shall be com- 
mon again "(c). Elsewhere there are somewhat 

(a) Parke, Hist. Hampstead, 130, Append. 32; Middleton 
Surv. Middles. 23 ; Steele v. Prickett, 2 Stark, 470 ; Lang- 
ham V. Hampstead (tenants), 1 Cases and Opinions, 170. 

(6) Framfield, in Sussex, 2 Watk. Copyh. 493 ; 1 Rot. 
ParL 46 b. 

(c) 2 Watk. Copyli. 498, 504. 
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similar ns^es for the tenants "to plant and cut 
down on the wastes," or " to plant on the wastes 
adjoining their own lands and houses, by the name 
of an out-run," or, again, " to build up, pull downi 
and plant at their pleasure, without licence from 
the lord "(a). 

A similar custom is well-known in several parts 
of Cornwall, where the tenants are allowed to 
break up the furze-crofts on the waste of a manor 
at periodical intervals. After taking one or more 
crops from the land, the fences are usually thrown 
down, and the land is again opened to the other 
commoners (6). 

There is a custom of the same kind within the 
forest of Sherwood, the commoners upon the 
manors within its precincts being allowed to take 
in temporary inclosures of pasture land (there 
called "breaks"), varying in extent from 40 to 
250 acres, and to keep them in cultivation for five 
or six years, after which they are again thrown 
open. For these inclosures a licence from the lord 
of the manor was always required, as well as from 
the Crown ofl&cials concerned with the forest (c). 

It has been already noticed that a custom was 
held good for the tenants of a manor entitled to 
rights of turbary in particular portions of a waste 
to inclose them for their own use when all the 

(a) Ibid. 548, 552, 565, 567. 

(6) Worgan, Surv. Cornw. 531 ; Fraser, Surv. Comw. 56. 
(c) Boulcott V. Winmilly 2 Camp. 261 ; Lowe, Surv. Not- 
tingh. 9. 
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peat was exhausted from the ground (a). On 
another moor, situated in Somersetshire, the com- 
moners were entitled to elect a jury of twelve to 
manage the moor, with power to inclose portions 
jfor their own use during their year of office (&). 
Jind it has been shown in a previous chapter that, 
lyy the " mineral customs " of several districts in 
Cornwall, Devonshire, Somersetshire, Gloucester- 
sliire, and Derbyshire, miners have been allowed 
•to make inclosures on waste lands belonging to 
others, for the purpose of raising minerals. 

(a) Clarkson v. Woodhousey 5 T.R. 412, n. 
(6) Smith V. Barrett, 1 Sid. 162. 



CHAPTER XIV. 

RIGHTS OP THE PUBUC OVER WASTE LANDS. 

Alleged dedication of certain wastes to the public- 
General rule as to commoners — And strangers— 
At common law — Easements which prevent inch- 
sures — Rights of way — Of exercise and recreation 
— Of rwral sports — Sv>ch easements annexed to 
ownership of land^ or held in gross — Rights of 
inhabitants, of the latter class — Doctrine of tk 
civil law — Useful easements — Easements voluptatis 
causa — Right of prospect and frontage — Doctri'M 
of our own law — Necessary easements — Right of 
roaming about — RiglU of prospect — Of eocerdst 
and recreation — Claimed under custom or gran^ 
— Not by prescription — Customs in fanyowr of if^ 
habitants — Of dancing on vUlage-greens — Of play- 
ing at all rural sports at all times — Of playing at 
all lawful sports at all reasonable times — Of hold- 
ing races on a certain day in the year — Toum- 
grenns and village-greens — Grants to inhoMtanis 
— To trustees for beiiefit of inhabitants — VUlage- 
greens distinguished from coiporation-lands luted 
for recreation — Claim of general public to take 
recreation on manual wastes — No presumption 
of abandonment of private rights — Public has no 
such general easement at common law — Whether 
by custom — Rights claimed on sea-shore — Customs . 
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must he heal — Confined to certain class — Claim hy 
all inhabitants of England — By all persons coining 
to a certain place — Evidence necessary for local 
custom — Open and continuous user hy puUic — 

— Whether evidence of intent to dedicate — Differ- 
ence hetween rights of way and rights of roaming 
about — Argument from natu/re of property in 
wastes — Rights of owner of soil where herha^e 
helongs to others — Case of Dyce v. Hay — Servitus 
spatiandi — Surrender to use of puhlic — Corpora- 
tion lands — Result of Cases — Grant to trustees for 
puhlic benefit — Metropolitan Commons Act, 1866 

— Report of Select Committee on Open Spaces — 
ConcluMon, 

EFORE concluding any inqniry into the law of 
,mmons and waste lands, it is necessary to notice 
le arguments by which some have attempted to 
rove that the manorial wastes near London and 
I other populous neighbourhoods have been dedi- 
ited to the general public for purposes of exercise 
id recreation (a). If these arguments are correct, 

(a) These arguments were much discussed before the 
jlect Committee on Open Spaces near the Metropolis : 
id have since been urged in an able essay by J. M. Maid- 
w, Esq., published by the Commons Preservation Society. 
^ifl proposition is, " that the public have from time imme- 
lorial enjoyed the privilege of using the common lands 
eely for exercise and recreation ; that such enjoyment 
B8 been entirely free from interruption by the lords ; 
ley have interfered with no one personally for strolling 
rer the ground, although for the smallest interference 
ith the soil they have acted with the greatest strictness ; 
ley have put up no notice-boards to warn off the public, 
ad have not moved even when the enjoyment has been 
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the owners of the soil would not only be restrained 
from making inclosures after a lapse of the com- 
moners' rights, but would have no claim to com- 
pensation for the loss of their rights of ownership. 
It is a general rule that no person has a right to 
go without permission on the soil of another un- 
less he has a right of common or an easement to 
be exercised there. Even commoners have, strictly 
speaking, no right to go upon the waste except for 
the purpose of taking their common, or of doing 
some necessary act connected with its use (a). The 
existence of this rule, however much it has been 
relaxed as a matter of course in modem times, 
shows that strangers have primd facie no right to 
enter these wastes, and therefore that the public 
has at common law no power of preventing an in- 



more than usually exercised, and in a demonstrative and 
palpable manner. The conclusion urged, after a review of 
the cases, and especially of the Scotch cases mentioned 
in this chapter, is that this immemorial, continuous, demon- 
strative, and uninterrupted user is sufficient to raise a legal 
presumption of the land having been dedicated to the 
public for the purposes of exercise and recreation. — Essay, 
42. It is nevertheless submitted that no such user would 
legally lead to the presumption of such a dedication to the 
general public. 

(a) It was held, in an early case, that a commoner pos- 
sessing a right of pasture could not justify, in an action of 
trespass, his coming on the waste to put his cattle there, 
unless he either actually turned them in, or had come to 
see if the pasture were fit for their admission. — Spllman v. 
Hermitage^ 5 Vin. Abr. 35 ; Cooke, Inclos. 71. 
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dosure made by the lord and the commoners to- 
gether, or by the lord alone, when there is more 
waste than will satisfy existing rights of common. 

Such acts of ownership will, however, be pre- 
vented by the existence of certain easements en- 
joyable over the whole waste. A right of way 
across it, or to go for water to a certain spring 
within it, would not have the same effect, since, 
after an inclosure, persons might be restrained to 
the most direct path, although previously per- 
mitted to go across in any direction. But no in- 
dosure could be made there if any person or per- 
gons have an easement of taking exercise and 
recreation, of roaming about, of holding lawful 
fiports, or horse-races, or of dancing, or resting, in 
ervery portion of the waste. 

The points therefore necessary to be considered 
are, 1, whether such easements may legally be 
claimed upon these lands ; and, 2, if so, by whom. 

Easements of this kind may be either annexed 
to the ownership of lands and tenements, or held 
in gross ; and in the latter class we must place all 
rights claimed by inhabitants, or the public, as 
such (a). The Civil Law differed from our own in 
several particulars relating to these privileges of 
recreation. It was held that they could not be 
enjoyed in gross, and that in every case the privi- 

(a) Gale on Easements, 13, 17. In the civil law no one 
could acquire a servitude over land without possessing land 
to which the right might attach. — Instit. 2, § 3. 



\ 
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lege must be useftd and not merely pleasant to the 
recipient For this reason it was said to be im- 
possible to create an easement on the land of 
another so as to authorise roaming about, dancing, 
or playing at games (a). Such privileges could 
only be sustained by proof of an express grant or 
agreement to permit their being enjoyed (5). 
Among useful easements, the Civilians included 
the right to a fine prospect from one's house (c). 

The English law, on the other hand, permits the 
existence of these personal rights in gross, and un- 
connected with any tenement. Among easements 
which are useful and necessary are now included 
dancing and playing at games upon a green, hold- 
ing races, and apparently the right of roaming 
about for exercise and amusement. It was re- 
marked upon a recent occasion that the servitus 
spatiandi was intelligible, and known to the 
law {d). 

(a) " Ut spatiari in alieno possimus, servitus imponi non 
potest . . . Non Ucet servitus constitui voluptatis, sed tan- 
turn utilitatis causa . . . ineptum absurdumque videri ne- 
cesse est fundo alieno imponere jus inhaesurum fundo, ut 
aliis in eo spatiari, csenare, pomum decerpere, pil^ vel as- 
tragalis ludere, choreas agere, luctari, liceat" — Huber, 
Eunomia Rom. 362, cited Dyce v. Hay, 1 Macqu. 305. 

(6) Hopp. Instit. Justinian, 300. 

(c) **Sub utilitate etiam amaenitas continetur.''— /Wi 
" Ipse tenetur semper conspectum in eSdem specie gratitu- 
dinis et liberum praestare, quae erat tempore impositionis 
servitutis.''— Csepolla, Servit. 87. 

[d) Dyce v. Hay, 1 Macqu. 305, Open Spaces Comm. 



OVER WASTE LANDS. 285 

On the other hand, by a curious reversal of the 
principle in thee Civil Law, no right of enjoying a 
Sne prospect from one's house is recognised by the 
law of England, except it has been created by ex- 
press grant or covenant (a). The recognition of 
mch rights would prevent all extension of large 
towns (6). 

Eights of recreation and exercise may be claimed 
ither under a custom or a grant (c) : but not by 
prescription. It is decided that the Prescription 
(Lct(d) contemplates incorporeal rights incident 
md annexed to property for its more beneficial 
ind profitable enjoyment, such as rights of way, 
watercourse, lights, &c., and not "customs for mere 
jleasure," and personal rights of the kind above 
lescribed (e). 



.665 ; 2 Rep. iv. There has, however, as yet been no 
4^taal decision in favour of such a right. 

(a) " Of the existence of the right, when so created, the 
quares of London afford well-known instances." — Gale on 
iSasements, 285. " No action hes for stopping a prospect, 
rhich is solely a matter of delectation, and not of neces- 
ity/''—Aldre(r8 Case, 9 Co. 58. 

(b) Att'Gen. v. Doughty, 2 Ves. 453 ; Squires v. Campbell, 
. MyL & C. 459 ; TuUc v. Moxhay, 2 PhiL 774. 

(c) The grant creating them must be under seal — Holmes 
^ Seller, 3 Lev. 305 ; Gerrard v. Goohe, 2 New Rep. 109. 

{d) 2 & 3 Will 4, c. 7L 

(e) Mounsey v. Isnay, 34 L. J. Exch. 52 ; Rogers v. Tay- 
or, 1 Hurl. & N. 706. 
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The inhabitants of a town or village, the free- 
men of a city or borough, or any other locally de- 
fined class of persons may allege a custom to have 
rights of recreation on the land of another, although 
they are incapable of taking any profit from the 
soil (a). 

This was established by the case of Abbott y. 
Weekly (6), where the defendant, in an action of 
trespass, justified by a plea that all the inhabitants 
of the village, time out of mind, had used to dance 
there at all times of the year for their recreation. 
It was argued that easements ought to be usefal 
and necessary, such as to have a way to the 
church, and tlie like ; but it was held to be suffi- 
ciently necessary for the inhabitants to have their 
recreation to sustain the claim. It should be 
noticed that the right having been pleaded by way 
of prescription, the plaintiff noticed the mistake 
and pointed it out in arrest of judgment, citing a 
case where it had been adjudged on demurrer that 
such a right must be pleaded by way of custom: 
but the Court held the plea good, being after a 
verdict, though it might have been held to be bad 
upon a demurrer (c). 

In a somewhat similar case (d) the defendants in 

(a) Gateward^s Case, 6 Co. 60 ; Race v. Ward, 4 EIL & B. 
702 ; Blewett v. Tregonning^ 3 A. & E. 554. 
(6) 1 Lev. 176. 
(c) Ibid. 17 Vin. Abr. 263 ; Willes, 205. 



{d) Millechamp v. Johnson^ Willes, 205 n. In BeU v. 
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an action of trespass pleaded a custom " for all the 
inhabitants of the village of D. for the time being 
to have and enjoy the liberty and privilege of 
playing at any rural sports or games within a cer- 
tain close in every year, at all times of the year, 
at their will and pleasure." Their claim was re- 
jected on three grounds, viz. : 1. That the custom 
as alleged was too vague and imcertain, there 
being no mention of what rural sports and games 
were to be played : 2. That it was illegal and un- 
reasonable, not being confined to reasonable and 
legal times of the year ; 3. That there was no con- 
sideration for the custom, which therefore could 
have no legal commencement. Of these three 
objections, the second and third were held on 
appeal to have no weight, and the claim was 
rejected solely for the first reason. But, in the 
case of Fitch Y.Bawlings (a), a custom was allowed 
for the inhabitants of a village to play at all kinds 
of lawful games and sports and pastimes in a cer- 
tain close, at all reasonable times of the year, at 
their wiU and pleasure. And it is now settled 
that the custom need not be confined in pleading 
to aU reasonable and legal times in the year, since 
the words "at all times in the year " will be taken 

Wardellf ibid, 202, it was held a bad custom for inhabitants 
to walk and ride over a close of arable land without any 
limitation to seasonable periods, and when the corn was in 
the ground. 

(a) 2 H. BL 373. 
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to mean lawful times. And in a recent case {a) 
the freemen of a city were allowed to sustain a 
custom to hold horse-races on a neighbouring 
moor on a certain day in every year, without 
saying that the day was a reasonable one for the 
practice. 

On these cases rest the immemorial privileges 
enjoyed by inhabitants upon town-greens and 
village-greens, which may be defined as small 
portions of wastes dedicated to the inhabitants of 
a certain place, either by custom or by express 
grant of an owner in fee-simple (6). 

A grant of such an open space cannot be made 
directly to any unincorporated and fluctuating 
class of inhabitants, freemen, residents, or the 
like ; but the land must be conveyed by deed to 
trustees for their benefit. 

These village-greens and town-greens must be 
distinguished from the " corporation-lands," which 
are dedicated to the public use in another sense, 
that is, to the use of all the members of the com- 
munity which jointly owns the land. The ease- 
ments of recreation above described must neces- 
sarily be enjoyed upon lands belonging to others. 
But the " corporation-lands " belong to the same 
persons who have the right of using them for 
recreation or otherwise. The corporations will be 
found to be in reality trustees for all the inhabi- 

{a) Mounsey v. Isnay, 34 L.J. Exch. 52. 
(6) Open Spaces Comm. 1865, 1 Rep. 26. 
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tants, and it is well established that no one can 
have an easement on his own land. 

We may now consider the question how far the 
general public may have rights of recreation over 
manorial wastes analogous to those which a body 
of inhabitants or parishioners may have by cus- 
tom upon a village-green. 

It will appear from the cases following that the 
general public has no such rights by the common 
law, and cannot claim them by particular custom : 
and that the habitual and uninterrupted use of 
these wastes for exercise and recreation by the 
public raises no presumption of an abandonment 
of any private rights by the owners. In the first 
place, the public has no such rights at common 
law. It was contended in a modern case {a) 
which bears upon this point, that the public in 
general has a right to bathe upon the sea-shores, 
and for that purpose, in the instance in dispute, 
to cross part of the shore which was within the 
waste of a manor bordering on the sea. The claim 
was based upon immemorial usage, and also upon 
grounds of public convenience. But it was held 
by Abbott, C. J., that " public convenience must in 
all cases be viewed with a due regard to private 
property, the preservation of which is one of the 
distinguishing characteristics of the law of England. 
It is true that property of this description is in 

(a) BlundeU v. CattercUly 5 B. & A. 315. 
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general of little value to its owner. But if such 
a general right as is claimed should be established, 
it is hard to know how that little is to be pro- 
tected, much less increased. The practice, as here 
claimed, differs only in degree, and not in kind or 
quality, from that which prevails as to some in- 
land wastes or commons, and even the difference 
in degree is not, in some instances, very great 
Many of those persons who reside in the vicinity 
of wastes and commons walk or ride on horseback 
in all directions over them for their health and 
recreation, and sometimes even deviate in carriages 
from the public paths into those parts which may 
be traversed with safety. In the neighbourhood 
of some frequented watering-places this practice 
prevails to a very great extent, yet no one ever 
thought that any right existed in favour of the 
enjoyment, or that any justification could be pleaded 
to an action at the suit of the owner of the soil" 

In the second place, the public cannot acquire 
these rights by force of any special custom or local 
usage. 

Customs must in all cases be locally defined and 
limited to a certain class of persons. Their influ- 
ence cannot extend to all the inhabitants of Eng- 
land, or to all persons for the time being in a 
certain place. All such universal rights, if valid, 
must form part of the common law, " the general 
custom of the realm," which does not recognise 
these easements of recreation for the public oveir 
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private property. " In special cases a custom may 
be alleged within a hamlet, town, borough, city, &c.; 
but it cannot be alleged generally within the king- 
dom of England, for that is the common law (a)." 

Accordingly, in two recent cases, where a cus- 
tom was laid in the inhabitants of a parish to use 
as a village-green a close within an ancient forest, 
their claim was rejected because the proof offered 
was wider than was required, the evidence show- 
ing that the general public resorted to the place 
for recreation and roaming about. There were 
paths across the open space, but they were not 
kept in repair, and were changed in direction from 
time to time. It was decided that, inasmuch as 
any one who so pleased was accustomed to resort 
there for amusement, there was no special custom 
in the inhabitants, and no evidence of a right of 
taking recreation in any portion of the pubKc ; and 
it was argued very strongly that, if this kind of 
evidence were allowed to establish rights in the 
pubUc or the inhabitants, " the owners of property 
would virtually be divested of all open and unin- 



(a) Co. litt nob. "A custom which may be extended 
generally to all the subjects in England, and is not war- 
xanted by the common law, but contrary thereto, is void." 
— Sherbam Y.Bostocky 6 Mod. 124 

** How that which may be claimed by aU the inhabitants 
of England can be the subject of a custom, I cannot con- 
ceive (per Buller, J.) ; customs must, in their nature, be 
confined to individuals of a particular description, and what 
is common to all mankind can never be claimed as a cus- 
tom."— ^itc^ V. Eawlings, 2 H. £L 373. 

O 1 
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closed lands over which people have been allowed 
to wander and ramble as they pleased (a). 

In the third place it remains to be seen whether 
the open and continuous use of a waste by the 
public, for purposes of recreation, is evidence that 
the owner has dedicated the land to these pur- 
poses. 

There is no doubt that a very few years' user 
by the public of a road or foot-path is evidence of 
animus dedicandi in the owner of the soil (6), 
though one act of interruption on his part may 
rebut the presumption arising from many acts of 
enjoyment (c). 

But the case of open strands and wastes differs 
most materially in this respect from the case of a 
road or path {d), and the general public acquires 
no right from the fact that every one who pleased 
has walked upon them. This results in a great 
measure from the nature of the property, for 
mere user cannot give any right, " where the pro- 



(a) Schwinge v. Dowell, 2 F. & F. 845 ; Chapman v 
Cripps, ibid. 864. 

(6) Shelf ord, Ways, 16 ; British Musewm (trustees) v. 
FinniSy 5 Car. & P. 460 ; Rex v. Lloyd, 1 Camp. 261 ; Leih- 
bridge v. Winter, ibid, ; Roberts v. Carr, ibid. ; Rugby (trus- 
tees) V. Merryweather, 11 East, 376 ; Jarvis v. Dean, 3 Bingh. 
447. 

(c) Poole V. Husldsson, 11 Mees. & W. 827. 

(d) Fitzpatrick v. Robinson^ 1 Hud. & Br. 585 ; Lade v. 
Shepherd, Stra. 1004. 
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perty is such that it cannot easily be protected 
against intrusion, and where it would not be worth 
the trouble of such protection " (a), for the small 
value of the waste, while uninclosed, will afford 
no presumption that the owner has abandoned his 
property in it. And it was remaked by Abbott, 
C. J. that although the public had no strict right 
to roam upon these wastes, yet that it did not 
follow that the owners should prevent the practice, 
which is convenient to the public, and harmless to 
the owners and commoners, while the land is un- 
inclosed. " Shall the owners of the soil be allowed 
to bring actions against any person, who may drive 
his carriage along those parts of the shore, when 
not the smallest injury is done to the owaer? The 
law has provided sufficient checks to frivolous and 
vexatious suits, and in general experience shows, 
that the owners do not trouble themselves or 
others for such matters" (6). It seems however to 
be settled, that where the whole of the herbage or 
vesture of the land belongs to a body of tenants 
or others, as joint proprietors, the owner of the 
soil cannot exclude persons walking or riding over 
the land (e). 

The subject was much discussed in the impor- 

(a) Att,-Gen, v. GhawJbers, 5 Jurist. Chy. 745. 
(6) Blundell v. Gatterall, 5 B. & A. 315. 
(e) Cox V. Glue, 5 C. B. b^?. 
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sant case of Dyce v. Hay (a), in which an imme- 
morial usage was pleaded for all the inhabitants of 
Old and New Aberdeen and the vicinity to walk 
over and rest upon a certain close, for the conve- 
nience, comfort, and health of the said inhabitants, 
their families and dependents. The piece of ground 
in question was contained in a park, being tra- 
versed by a public path, from which the inhabi- 
tants had been accustomed to stray on either 
side. 

It was observed that the right of walking and 
roaming over land {servitua spatiandi) was €ui ease- 
ment known to the law, although we have seen 
above that it was not allowed by the civil law. But 
it was held in the Court of Session, and on appeal 
in the House of Lords, that the right as claimed 
was so extensive as to interfere with all the ordi- 
nary uses of land by the owner, " and such a right 
cannot be gained by prescription" 

One of the judges in the Court of Ses- 
sion was of opinion, that the case might have 
been more tenable if the right had been claimed 
for the public, " if it could have been supported 
by allegations of the ground having been devoted 
and surrendered to the use of the publia I wholly 
reserve my opinion (he added) as to such a claim, if the 
pursuer had been able satisfactorily to aver, that from 
time immemorial there had been in the neighbour- 

(a) 1 Macqu. 305 ; Open Spaces Comm. 1865, 1 Rep. 29. 
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hood of a large burgh a piece of open, vacant grotind, 
lying on the sea-shore or even along a river, which 
the proprietor had never occupied in any proper 
sense, but devoted and surrendered with his pre- 
sumed consent for the use of the inhabitants.^ 
The cases above cited show that this opinion would 
not be in accordance with the English law, if by 
the public is meant more than the inhabitants of 
a particular locality who have acquired by custom 
an easement of recreation in a town-green or vil- 
lage-green (a). 

Lord St. Leonards was careful in his judgment 
on this case to distinguish it from cases connected 
with viUage-greens, or with corporation-lands, 
which belong to a large body of inhabitants or 
burgesses as joint-owners, and over which each 
member of the community has rights of exercise 
and recreation. 

Another Scotch case (h) relating to land held by 
a corporation in trust for aU the inhabitants of a 
borough has been cited as bearing on the claim 
of the general public to roam over wastes, which 
are private property. The land in question had 
been granted to the " borough, bailiffs, and commu- 
nity," and afterwards vested by a private Act (c) 

(a) 5 B. & A 316 ; 2 F. & F. 845, 864 ; 1 Huds. & Br 
585 ; 2 H. Bl. 373. 

(b) Sanderson v. Lees, 22 Sess. Cases, 24. 

(c) 14 & 15 Vict c. 9. 
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in parliamentary trustees, who had powers to grant 
feus for building, subject to the following proviso : 
" whereas the burgesses and inhabitants of M. and 
the public claim the privilege of recreation and 
exercise, as well as of playing the game of goli 
and enjoying other amusements on the links of 
M., nothing in this Act contained shall in any way 
be held to limit or affect such claim, which is 
hereby reserved entire." The trustees were accord- 
ingly restrained from building on the ground be- 
longing to the community, which it was alleged 
had been used for centuries by the burgesses, in- 
habitants, and public, for the purposes of recrea- 
tion and amusement, and had for more than a period 
of forty years been used by them without inter- 
ruption or hindrance for practice of the ancient 
game of golf" It will be seen that this case refers 
to the rights of the inhabitants over lands held in 
trust for them, and not to public easements of re- 
creation over private property. It may however 
be noticed, that the Lord Ordinary was apparently 
of opinion that the ** public use " of this recrea- 
tion-ground, extended to the inhabitants of the 
burgh and the neighbourhood, to travellers, and to 
all persons coming into the place. 

It has been suggested, that the actual use by the 
public of the open spaces near London may have 
rendered the lands unproductive as pastures, and 
that much evidence of the ancient rights of the 
conmioners may in consequence have been lost 
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" In such cases it may fairly be argued that the 
commoners by their acquiescence in the pubKc en- 
joyment had virtually transferred their rights to the 
public, and it might not be unjust, that the legisla- 
ture should sanction and confirm such transfer, 
rather than that thelord should reap the benefit of 
the lapse of the commoners' rights " (a) It must 
however be remembered that unless the common 
has really been destroyed by strangers coming on 
the land, the commoners would have no legal right to 
interfere, not being owners of the soil : and that 
the exercise of rights of recreation on village- 
greens is not pnmd facie inconsistent with the 
exercise of the rights of common in the same 
places (h). 

In conclusion we may notice the following pas- 
sages in the Second Eeport of the Select Commit- 
tee on Open Spaces near the Metropolis, which 
bear on the points discussed in this chapter. 

** The rights of the public are vague and unsa- 
tisfactory, for while it is generally acknowledged, 
that a right may exist to traverse any of these 
spaces at will in all directions, and that no action 
of trespass would lie for such traversing, and even 
that a servitiis spatiandi over open ground which has 
been in some measure devoted to public use is 
intelligible and known to the law, yet the legal 



(a) Open Spaces Comm. 1865, 2 Rep. vi. 

(b) IhicL 1 Rep. 37 ; 5 Vin. Abr. 39. 



o 5 
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authorities (a) appear most unwilling to admit any 
general public right to exercise and recreation upon 
any of these spaces, although such right may from 
time immemorial have been enjoyed, contending 
that it must be limited to some ceriiain defined 
body of persons, as the inhabitants of a particular 
parish, or the tenants of a particular manor. . . . 
(It has been) stated that according to the doctrines 
prevailing in courts of law, the public of London 
could not, in the present state of the law, acquire 
without special legislation rights of recreation and 
enjo3anent in the open spaces, the subject of o\ir 
inquiry, although the inhabitants of villages and 
small towns may by usage acquire such rights in 
village-greens and larger spaces, bearing no smaller 
proportion to their population than the open spaces 
round London bear to the population of the metro- 
polis. The opinions so expressed, as to the sound- 
ness of which, however, the Committee give no 
opinion, have proceeded from judicial decisions of 
ancient date .... and even if binding upon legal 
tribunals they appear to rest upon no very inteUi- 
gible principle." 

"It may deserve consideration, whether some 
declaratory law should not be passed to remedy 
what appears to us to be a somewhat narrow doc- 
trine of the courts, hardly in accordance with the 
general principles of the law having regard to the 

(a) 1 Rep. 23, 24, 1344, 1356 ; 2 Rep. 2322 ; 2324. 
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increased population of large towns in later times. 
The policy which dictated the earlier legislation in 
respect to commons seems to have proceeded with- 
out regard to those particular interests of the 
public, which which we are now considering : but 
nevertheless there is nothing to show that that 
legislation proceeded upon grounds of general pub- 
lic advantage." 

" It was suggested that they (these open spaces) 
should be purchased and vested in trustees for the 
metropolitan public. If the legislature should 
adopt their recommendation not to authorise (a) 
any farther inclosures within the metropolitan 
area, they do not see the necessity for the imme- 
diate expenditure of so large a sum of public 
money as such purchase would require. They have 
already stated their reasons for thinking, that the 
enjoyment which the public have hitherto had of 
these spaces may fairly be allowed to continue 
and wiU continue unless Parliamen gives those 
facilities for inclosure, which they consider can- 
not be claimed by lords of manors or by com- 
moners as of right. That being the case, they 
are unable to recommend a comprehensive scheme 
of purchase." 

. " As to the rights of commoners, they appear to 
have been and to be the great safeguard against 
inclosures, and not to have been detrimental to the 

(a) i.6. by sanctioning inclosures by the Inclosure Com- 
nuBsioners. 
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public The Committee would recoxmnend 

that some system of registration for the rights of 
commoners should be devised, so that they may 
not lapse by non-user." 

" Nevertheless if in any case it be possible to 
acquire the rights of the lord, or of the common- 
ers, for the benefit of the public, the Committee 
consider it would be advisable to do so, as afford- 
ing a greater security against any possible inclo- 
sure " (a). 

The result of the cases noticed in this chapter 
appears to be, that the public has acquired by 
usage no such right of recreation and exercise over 
the open wastes near London and in other popu- 
lous neighbourhoods, as of itself would prevent 
either inclosures by agreement between the lord of 
a manor and a body of commoners, or by the lord 
alone, where there is more than sufficient waste 
land to satisfy existing rights of common; and 
that the only mode in which the public can ac- 
quire such rights is by means of an express dedi- 
cation. Such dedication may be made by any 
owner in fee who will grant the land to trustees 
for the public benefit, or in view of the necessity 
for public recreation grounds by means of a system 
of compulsory purchases, due compensation being 
paid for all rights of private property which may 
be purchased by the State. In the case of those 
wastes round London, on which rights of common 

(a) 2 Rep. iv. v. vii. 
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are still exerciseable, such compensation is pro- 
vided by the "Metropolitan Commons' Act, 1866," 
whenever a scheme is sanctioned for taking the 
waste as a public recreation ground. This princi- 
ple might advantageously be extended to other 
parts of the country ; there have, however been 
undoubted signs of a desire to take the land with- 
out paying the value of the private rights of 
ownership, either by simply repealing the Statute 
of Merton and prohibiting all approvements, or 
by means of a " declaratory Act " to recognise in 
the inhabitants of the neighbourhood of wastes 
a certain jprimd facie right of exercise and recrea- 
tion thereon (a). 



(a) The opinion expressed above, respecting the presump- 
tion of dedication to the public from open and uninterrupted 
user, is illustrated and confirmed by the recent case of Tulk 
V. Metr. Bd. of Works, reported Nov. 23rd, 1867.-— 17 L.T. 
N.S. 153. 
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(29 & 30 Vict. e. 122.) 



An Act to make Provision for the Improvement, 
Protection, and Management of Commons near 
the Metropolia [10th August 1866.] 

Be it enacted by the Queen's moat Excellent Majesty, by 
and with the Advice and Consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the Authority of the same, as follows : 

1. This Act may be cited as The Metropolitan Commons 
Act, 1866. 

2. For the Purposes of this Act the Local Authority in 
relation to each Metropolitan Common shall be the Autho- 
rity described as such in connection therewith in the First 
Schedule to this Act ; and for the Purposes of this Act the 
Local Rate in relation to each Metropolitan Common shall 
be the Rate described in connection therewith in the same 
Schedule. 

3. In this Act — 

The Term "Common" means Land subject at the 
passing of this Act to any Right of Common ; the 
Term "Commoner" means a Person having any 
such Right of Common ; the Term ** Manor " in- 
cludes reputed Manor ; and those Terms as used in 
this Act respectively refer to any particular Common 
to which this Act applies, and to every Person hav- 
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ing a Right of Common in, over, or affecting that 
Common, and to the Manor of the Wastes whereof 
that Common is Part : 
The Term " The Commissioners " means the Inclosure 
Commissioners for England and Wales, and the Term 
"Assistant Commissioner " means the Assistant Com- 
missioner appointed by the Inclosure Commissioners. 

4. This Act shaU apply to any Common the whole or 
any Part whereof is situate within the Metropolitan Police 
District as defined at the passing of this Act (referred to in 
tiiis Act as ti Metropolitan Common). 

5. After the passing of this Act the Commissioners shall 
not entertain an Application for the Inclosure of a Metro- 
politan Common, or any Part thereof ; but nothing in this 
Act shall interfere with the carrying on and Completion of 
Proceedings under any Provisional Order of the Commis- 
sioners confirmed by Act of Parliament passed before or in 
the present Session ; and notwithstanding any Proceedings 
taken imder any Act other than this Act, or any Provisional 
Order of the Commissioners made but not already confirmed 
by Act of Parliament, Proceedings may be taken under 
this Act in relation to any Metropolitan Common. 

6. A Scheme for the Establishment of Local Management 
with a view to the Expenditure of Money on the Drainage, 
Levelling, and Improvement of a Metropolitan Common, 
and to the making of Byelaws and Regulations for the Pre- 
vention of Nuisances and the Preservation of Order thereon, 
may be made under this Act, on a Memorial in that Behalf 
presented to the Commissioners by the Lord of the Manor 
or by any Commoners, or by the Local Authority, or in 
case of a Common extending into the Districts of Two or 
more of the Bodies described in the First Schedule to this 
Act, then by any One or more of such Bodies. 

7. On the Presentation of any Memorial under this Act 
the Commissioners (if on consideration of the Memorial 
they think fit) may make such Examination and Inquiry 
as they think necessary or proper in relation to the Subject 
Matter of the Memorial. 

8. On such Examination and Inquiry the Commissioners 
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may, if they think fit, prepare the Draft of a Scheme 
respecting the Common or any Part thereof. 

9. Where the Commissioners prepare the Draft of a 
Scheme, they shall cause it to he printed, and printed 
Copies of it to be delivered to the Memorialists and to the 
Lord of the Manor and to the Local Authority, and shall 
also cause it, or a proper Abstract of it, to be published 
and circulated in such Manner as they think sufficient for 
giving Information to all Parties interested. 

10. During Two Months after the first Publication of the 
Draft of a Scheme the Commissioners shall receive any 
Objections or Suggestions made to them in Writing respect- 
ing the Scheme. 

11. At any Time after the Expiration of those Two 
Months the Commissioners, if they think fit, may refer the 
Draft of the Scheme to an Assistant Commissioner. 

On any such Reference the Assistant Commissioner shall 
proceed to make an Inquiry concerning the Subject Matter 
of the Scheme, and for that Purpose to hold a Sitting or 
Sittings in some convenient Place in the Neighbourhood of 
the Common, and thereat to take and receive any Evidence 
and Information offered, and hear and inquire into any 
Objections or Suggestions made or to be made during the 
Sitting or Sittings, respecting the Scheme or the Common, 
with Power from Time to Time to adjourn any Sitting. 

Notice shall be published, in such Manner as the Com- 
missioners direct, of every such Sitting (except an adjourned 
Sitting), Fourteen Days at least before the holding thereof 

12. The Assistant Commissioner to whom the Draft of a 
Scheme is referred shall make a Report in Writing to the 
Commissioners setting forth the Result of the Inquiry, and 
whether in his Opinion the Draft of the Scheme should be 
approved with or without Alteration, and if with any, then 
with what Alteration, and his Reasons for the same, and 
the Objections and Suggestions, if any, made on the Inquiry, 
and his Opinion thereon. 

13. As soon as may be after the Expiration of the said 
Two Months, or the Receipt by the Commissioners of the 
Report of the Assistant Commissioner (as the Case may be), 
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l^e Commissioners shall proceed to consider any Objections 
or Suggestions made to tliem in Writing respecting the 
Scheme, and the Report (if any), and thereupon they shall, 
if they think fit, finally settle and approve of the Scheme 
ill such Form as they think expedient. 

14. Every Scheme shall state what Rights (if any) claimed 
by any Person or Class of Persons are affected by the Scheme, 
and in what Manner and to what Extent they are affected 
thereby, and whether or not the Scheme has been in rela- 
tion thereto consented to by that Person or Class of Persons, 
or any of them. 

15. No Estate, Interest, or Right of a profitable or bene- 
ficial Nature in, over, or affecting a Common shall, except 
with the Consent of the Person entitled thereto, be taken 
away or injuriously affected by any Scheme, without Com- 
pensation being made op provided for the same, and such 
Compensation shall, in case of Difference, be ascertained 
and provided in the same Manner as if the Compensation 
were for the compulsory Purchase and taking or the inju- 
rious affecting of Lands under the Provisions of The Lands 
Clauses Consolidation Act, 1845, and The Lands Clauses 
Consolidation Acts Amendment Act, 1860. 

16. If any Person claiming any Estate, Interest, or Right 
in, over, or affecting the Common to which any Scheme re- 
lates is dissatisfied with any Determination made or implied 
by the Commissioners or by the Scheme concerning any 
Estate, Interest, or Right in, over, or affecting the Common, 
every such Person may obtain a Decision thereon in an 
Action at Law in the Manner provided by Section Fifty-six 
of the General Act to facilitate the Inclosure and Improve- 
ment of Commons, passed in the Session of the Eighth and 
Ninth Years of the Reign of Her present Majesty, Chapter 
One hundred and eighteen. 

17. Every Scheme shall contain a Provision for the Sale 
at all Times of printed Copies thereof to all Persons desir- 
ing to buy the same, at a Price not exceeding a reasonable 
Sum to be fixed by the Scheme. 

IS. Every Scheme, when approved by the Commis- 
sioners, shall be certified by them, and sealed with their 
Common Seal. 
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19. Where the CommissionerB certify a Scheme they 
shall cause printed Copies of it to be delivered to tlM 
Memorialists and to the Lard of tiie Manor and to the 
Local Authority, and shall also cause it, or a ]Ht>pei 
Abstract of it, to be published and circulated in sadi 
Manner as they think sufficient for giving Liformation to 
all Parties interested. 

20. The Conmussioners shall, in the month of Februan 
of every Year, make a separate Report to Her Majesty d 
all their Proceedings under this Act during the Year ending 
the Thirty-first Day of December then last past. 

The Report shall be laid before both Houses of Parlia- 
ment within Fourteen Days after the making thereof if 
Parliament is then sitting, and if not, then within Fourteen 
Days after the next Meeting of P&rliament 

21. The Commissioners in such annual Report shall set 
forth in full every Scheme certified by them during the 
Year to which the report relates, and shall state the Grounds 
of their Approval thereof, and the Objections, if any, made 
thereto and over-ruled, and all Proceedings had in respect 
of those Objections, and the Grounds on which they were 
over-ruled. 

22. A Scheme certified by the Commissioners shall not 
of itself have any Operation, but the same shall have fall 
Operation when and as confirmed by Act of Parliament, 
with such Modifications, if any, as to Parliament seem fit 

23. If in the Progress through Parliament of a Bill con- 
firming any Scheme certified by the Commissioners a Peti- 
tion is presented to either House of Parliament against the 
Scheme, the Bill, as far as it relates to the Scheme peti- 
tioned against, may be referred to a Select Committee, and 
the Petitioner shall be allowed to appear and oppose as in 
case of a Private Bill. 

24. All Expenses incurred by the Commissioners in rela- 
tion to any Memorial, or to any Scheme consequent theeron, 
shall be defrayed by the Memorialists, or by any Ratepayers ^ 
or Inhabitants of the Parish or District in or near to which ; 
the Common is situate, or of the Metropolis, willing and I , 
offering to defray those Expenses, or by the Local Autho- { j 
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nty if willing and offering to defray the same ; and the 
Oommissioners may, if they think fit, on or at any Time 
after the Presentation of the Memorial, require the Memo- 
tialiBts or those Ratepayers or Inhabitants, or any of them, 
OET the Local Authority having offered as aforesaid, (as the 
may be,) to pay to the Commissioners such Sum 
the Commissioners think requisite for or on account of 
those Expenses, or to give Security to the Satisfaction of the 
Commissioners for the Payment of those Expenses on De- 
mand. 

25. The Local Authority may in relation to any Metro- 
politan Common for which they are the Local Authority, 
and the Metropolian Board of Works may in relation to 
any Metropolitan Common (although not one for which 
they are the Local Authority), contribute such Amount as 
they think fit (in a gross Sum or by annual Payments or 
otherwise) towards the Expenses of executing any Scheme 
under this Act when confirmed by Act of Parliament, in- 
eludiog the Payment of the Compensation (if any) to be 
paid in pursuance thereof 

26. All Expenditure incurred by a Local Authority under 
this Act shall be defrayed by them out of the Local Rate, 
and all Expenditure incurred by the Metropolitan Board of 
Works under this Act, in cases where they are not the 
Local Authority, shall be defrayed by them out of the 
Bate which in the Pirst SchediQe to this Act is described 
as the Local Rate in connexion with the Metropolitan Board 
of Works ; and the Amount requisite in that Behalf re- 
spectively shall be raised by means of such respective Rate 
accordingly. 

27. The Commissioners may from Time to Time approve 
and certify a Scheme for amending any Scheme confirmed 
by Act of Parliament, and all the Provisions of this Act re- 
lative to an original Scheme shall apply also to an amend- 
ing Scheme, rmitatis mutandis, 

28. Where any Lord of a Manor, Commoner, or other 
Person having any Estate, Interest, or Right in, over, or 
affecting a Common is under the Disability of Infancy, 
Lunacy, or Coverture, or other legal Disability, or is beyond 
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the Seas, hi8 or her Guardian, Trustee, Committee of the 
Estate, Husband, or Attorney (as the Case requires), or in 
default thereof a Person nominated in that Behalf by the 
Commissioners under the Common Seal (which Nomination 
they are hereby empowered to make as Occasion requires), 
shall for the Purposes of this Act be deemed to be sub- 
stituted in the Place of such Lord, Conmioner, or other 1 
Person. 

29. Where any Estate, Interest, or Right in, over, or 
affecting a Common belongs to or is enjoyed by Her Ma- 
jesty, Her Heirs or Successors, in right of the Crown, or 
forms P art of the Possessions of the Duchy of Lancaster 
or of the Duchy of Cornwall^ any Consent for the Pur- 
poses of any Scheme under this Act may be given 
in respect of that Estate, Interest, or Right as follows ; 
namely, — 

In the first-mentioned case, if the Estate, Interest, or 
Right is under the Management of the Commis- 
sioners of Her Majesty's Woods, Forests, and Land 
Revenues, then by those Commissioners or One of 
them, with the Approval of Her Majesty's Trea- 
sury ; and if it is under the Management of the 
Commissioners of Her Majesty's Works and Public 
Buildings, then by the last-mentioned Commissioners, 
with the like Approval : 

In the "secondly-mentioned Case by the Chancellor of 
the Duchy of Lanca^ster, by Writing under his 
Hand attested by the Clerk of the Council of the 
Duchy : 

In the thirdly-mentioned Case by the Duke of Corn- 
wall, or other the Persons for the Time being em- 
powered to dispose for any Purpose of Lands of the 
Duchy of Cornwall. 

30. Any Lord of a Manor, Commoner, or other Person 
having an Estate, Interest, or Right in, over, or affecting a 
common may, by a Power of Attorney in Writing under 
his Hand (which shall be exempt from Stamp Duty), ap- 
point an Agent to act for him for the Purposes of any Me- 
morial or Scheme under this Act. 
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All Things by tliis Act directed or authorized to be done 
by or with relation to any Lord of a Manor, Commoner, or 
other Person as aforesaid may be lawfully done by or with 
relation to his Agent so appointed. 

Every such Agent may, in the Name and on behalf of 
his Principal, sign, concur in, and execute any Memorial or 
Act, or signify Consent or Dissent on any Matter arising out 
: of the Execution of this Act. 

Every Person shall be bound by the Acts of any such 
Agent according to the Authority committed to him as fully 
as if the Principal had himseK acted. 

Every such Power of Attorney, or a Copy thereof exa- 
mined and authenticated as a true Copy by the Signature 
of a Witness or Witnesses, shall be deposited with the 
Commissioners. 

Any such Power of Attorney may be in the Form 
given in the Second Schedule to this Act or to the like 
Effect 

31. Where any Estate, Interest, or Right in, over, or 
affecting a Common is by Deed conveyed for the Purposes 
of a Scheme imder this Act, with the Approval of the Com- 
missioners, the Provisions of the Act of the Ninth Year 
of the Reign of King George the Second (Chapter Thirty- 

*" aix), " to restrain the Disposition of Lands whereby the 
same become unalienable," shall not apply to the Convey- 
ance. 

32. Notwithstanding anything in any other Act, it shall 
be lawful for Her Majesty, Her Heirs or Successors, from 
Time to Time, for the purposes of a Scheme under this 
Act, to grant to any Person or Body, for such Estate or In 
terest, and on such Terms and subject to such Conditions as 
to Her Majesty Her Heirs or Successors, seem meet, all or 
any Part or Parts of the open and iminclosed Lands being 
Wastes of the Royal Manor of East Greenwich in the County 
of Kenty and also to so grant all or any of the Rights of 
Common which Her Majesty, Her Heirs or Successors, has 
or have for the Time being in, over, affecting any Metropo- 
litan Common, and which might by Law be so granted by 
a private Person entitled absolutely thereto, and in every 
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such "Case such Persons or Body, their Heirs, Successors, 
Executors, or Administrators, shall have full Capacity to 
take and hold the same Lands or Rights. 

Whenever it is the Pleasure of Her Majesty, Her Heire 
or Successors, to make a Grant as aforesaid, the Commia- 
sioners of Her Majesty's Treasury may issue a Warrant to 
such Persons or Body. 

Every such Warrant shall be exempt from Stamp Duty, 
and shall be inrolled as Conveyances of Lands forming Part 
of the Land Revenues of the Crown of England are in- 
quired to be enrolled, and the Inrolment thereof shall be 
certified at the Foot or on the Back thereof by the proper 
Officer by whom the same is inrolled under his Hand, and 
the same when inrolled shall be returned when the 
Certificate of Inrolment to the Grantees named in the 
Warrant 

From and immediately after the Inrolment of the Wa^ 
rant the Grantees by force of this Act shall be deemed to be 
in the actual Seisin or Possession of the Lands or Rights 
in the Warrant specified, and shall hold and enjoy the 
same, according to the Warrant, for the Purposes therein 
specified. 



SCHEDULES. 



THE FIRST SCHEDULE. 
Description of Local Authority and Local Rate. 



MetropoL Common. 



Local Authority. 



A Metropolitan 
Common, the 
• whole or any 
Part whereof is 
flitnate within 
the Metropolis 
as defined by 
Hie Metropolis 
Management 
Act, 1855. 

A Metropolitan 
CSommon, the 
whole or any 
Part whereof is 
situate within 
the District of 
a Local Board 
constituted un- 
der The Public 
Health Act 
1848, and The 
Local Govern- 
ment Act, 1858, 
or One of them, 
and no Part 
whereof is situ- 
ate within the 
Metropolis as 
defined as afore- 
said. 

Any other Metro- 
politan Com- 
mon. 



The Metropolitan 
Board of Works. 



The Local Board. 



Local Rate. 



The Vestiy of the 
Parish in which 
the Common or 
any Part thereof 
is situate. 



The Rate leviable 
for defraying the 
Expenses oi the 
Board in the Ex- 
ecution of The 
Metropolis Ma- 
nagement Act, 
1855, and the 
Acts amending 
the same. 

The General Dis- 
trict Kate. 



The Poor Rate. 



THE SECOND SCHEDULE. 



Form, of Powtr of Attorney, 

.The Metropolitan Commons Act, 1866. 

I, i4.B. of in pursuance of the above-men- 

tioned Act, appoint of to be my 

Agent for all the Purposes of that Act [(yr for a spedfiei 
Purpose under the Act]. 

Dated this Day of 18 . 

(Signed) A£. 
Witness, 

CD. 
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Abandonmeiit of common, 136, 

144 
Act of Law, 15 

origin of common appen- 
dant, 14,48,60, 231 

other commons by acts of 
party, 15, 23, 39, 231 

unity of possession, caused 
by, 127 

no extinguishment foUows, 
127, 132 
Act of Parliament. See Sta- 
tutes. 

inclosure by, 149 

by local acts, 151 

in Bedford Level, 151 

in West Riding, 151 

by General Acts, 152, 155 

construction of ancient, 178, 
187, 206 

application to copyholders, 
215 

general rule, 215 
Aineasurement of Common, 
198 

writ of, 54, 181, 184 

effect of, 198 
Agreement, inclosure by, 54, 
191 

to whom granted, 120, 166 



formerly much favoured, 

166 
enforced in Equity, 167, 

168 
assents compelled, 167 
now rarely used, 168 
maybe used again, 168 
in wastes near large towns, 

168 
Metropolitan Commons Act, 

161 
Agriculture, old system of, 29, 

31 
in open fields and meadows, 

27,30 
origin of system, 32 
excess of ai-able, 22, 131 
conversion to pasture, 51, 

205 
influence on law of com- 
mons, 51 
modem changes in system, 

131, 154, 172 
growth of great towns, 132, 

144, 173 
Common Fields Act, 153 
commons less used, 151, 

172 
Alienation of Commons, 120, 

200 
general rule respecting, 127, 

129 
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common appendant not toi 

be severed, 81, 128 
nor common of pasture ap- 
purtenant, 81, 128 
except for certfiiin number, 

81,200 
common of estovers may 

be, 87 
if for certain quantity, 128 
80 common of turbary, 99, 

128 
piscary and other commons, 

106, 118, 129 
Allotments on inclosure, 158 
to inhabitants for public 

purposes, 158, 159 
Alteration of tenement, 120 
common extinguished by, 

142 
in what cases, 143 
abandoment presumed, 144 
Appendant, meaning of term, 

13, 14, 21, 197 
confused with appurtenant, 

22, 58, 89, 99, 118 
meaning of pertinens, 14, 

89,99, 192 
common of pasture appen- 
dant, 47 
how created, 14, 22, 47 
is of common right, 47, 48 
prescription implied in 

name, 48 
not right of all freeholders, 

50 
exists on ancient arable, 48 
what presumed to be such, 

51, 52 
on a feoffment in socage, 49 
• made before Quia Emptor es, 

49 
effect of Prescription Act, 50 
double period of limitation, 

51, 127 
claimed for a manor, 52 
for a messuage, 52, 64 
or cottage, 53, 64 



in what sense, 53 

must be attached to land, 
52, 53 

by what cattle used, 51, 53 

number how ascertained, 
54 

whether for certain num- 
ber, 54 

levani and couchant, what, 
56 

two definitions, 57 

confined to w;astes, 58, 65 

not in open fields, 58 

but in forest, 69 

for all cattle except sheep, 
69 

which need special pre- 
scription, 70 

not taken on condition, 59 

not taken by copyholders, 
59,216 

because created by common 
law, 60, 216 

for socage tenants, 59 

cannot be made common in 
gross, 81 

distinguished from appur- 
tenant, 16, 58, 62 

from right of sheep-walk, 
45 

from freefold and foldage, 
45,46 

common of pasture alone 
appendant, 14, 15, 22 

except in old sense of tenn, 
13,14,21 

contrary opinion discussed, 
15, 22, 23 

as to turbary, 21, 99, 105 

as to estovers, 14, 21, 88 

as to piscary, 14, 21, 105 

apportioned, when, 55, 123, 
136 

extinguished, how, 120 
See Extinguishment. 

approvement against, 192 
See Approvement. 
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Apportionment of commons, 
121 
of common of pasture ap- 
pendant, 55, 122 
of common of shack, 123 
of all commons appurte- 
nant, 123, 130 
on alienation of common- 
er's land, 123, 130 
but not on purchase of waste, 

123 
exceptions as to copyholders, 

125 
and when waste acquired 
by descent, 127 
Approvement, extinguishes 
common, 126, 170 
system of, once general, 

171 
disused for some time, 172 
again revived, 172, 173 
statute of Merton, 175 
why necessary, 172, 229 
the preamble, 176 
provisions for inclosure, 176 
against undue inclosure, 

177 
whether declaratory, 160, 

177, 185 
discussion of preamble, 178 
and confirmaton^ acts, 179 
comments of Lord Coke, 
180 
Ancient practice, 180 
ancient cases, 181, 184 
confirmed common law, 182 
common issuing from whole 

waste, 183 
who may approve, 186 
lords of manors, 186 
other owners, 187, 190 
lord in by wrong, 187 
owner pur autre vie, 187 
in what land, 188 
whether waste of a manor, 

188 
not in open fields, 188 



nor against joint-owners of 

herbage, 188, 219, 225 
against what commoners, 

188, 201 
tenants and neighbours, 

189 
Stat. Westm. 2, c. 46, 189 
only against common of 

pasture, 191 
not against minor com- 
mons, 191, 228, 237, 243 
common of pasture appen- 
dant, 192 
appurtenant, 192, 195 
appurtenant sans norribre, 

192 
rights of copyholders, 193 
Bracton's commentary on, 

193, 197 
common in gross sans nom- 

bre, 194, 200 
for number certain, 199, 

201 
created by grant, 195, 243 
no approvement against, 

197, 199 
opinion of Lord Coke, 196 
argument from writs, 182, 

198 
of measurement, 198 
and Qv^d Permittat, 198 
approvement against com- 
mon in gross, 199 
when not by owner's grant, 

201 
common by vicinage, 201 
review of authorities, 201 
approvements how made, 

202 
sufficient pasture left, 202 
division by fence, 203 
remedies of commoners, 

203 
injuries to fences, 204 
Stat Westm. 2, c 46, 204 
writ of Noctanteff 204 
modem remedies, 204 
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opposition to approve- 
ments, 206 

statutes confirmed, 205 

owner's right of building, 
206 

without leaving sufficient 
pasture, 207 

what buildings, 207 

imder What conditions, 208 

other commons not to be 
injured, 208 

approvement against copy- 
holders, 209, 225 

whether custom required, 
210 

customary inclosures, 211 

distinguished from ap- 
provements, 211, 225 

concurrent in same waste, 
212 

copyholders why included, 
213,214 

general acts, relating to, 215 

remedies of copyholders, 
218 

against undue approve- 
ment, 217 

opinion of Fleta, 219 

motlern authorities, 220, 
221, 247 

approvements confirmed, 
222 

in Equity, 223 

where minor commons ex- 
ist, 249, 253 

in other parts of the waste, 
250, 251 
Appurtenant, rights of com- 
mon defined, 15, 20 

includes commons annexed 
to land or houses, 15 

except common of pasture 
appendant, 16 

opinion of Bracton, 16, 19,20 

oi Blackstone, 15 

distinguished from appen- 
dant, 25, 58, 89, 99, 118 



from separate interests in 
soil, 42, 64, 93, 103, 111, 
115, 118 

from several herbage, 28, 
38, 40, 42, 70 

cattlegates and stints, 28, 
33, 35, 41, 64 

rights on Lammas lands, 
28,36 

sheep-heaves, 35 

sheep-walks, 44 

fold-course, 45, 64 

foldage and free-fold, 45, 
64 

separate interests in trees, 
38, 93, 94 

in tujf or peat, 103, 104 

from separate piscary, 107 

rights of separate digging, 
111, 115 

See Mineral Customs^ Tin- 
bounding. 

common of pasture appur- 
tenant, 62 

distinguished from appen- 
dant, 25, 51, 89 

appendant converted into, 
51, 127 

is against common right, 63 

but favoured by law, 63, 67, 
122 

distinguished from com- 
mon by vicinage, 66, 71, 
72 

converted into common in 
gross, 81, 199 

is simple or reciprocal right, 
65 

may be alternately taken, 
65 

in what lands, 65 

in wastes, 65 

in open fields and meadows, 
15, 54, 67 

in forests, 69 

by whom, 63 

by freeholders, 49, 63 
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by copyholders, 13, 15, 59, 

68, 216 
strangers to the manor, 63 
corporation of borough, 4, 

6, 39, 91 
trustees for inhabitants, 5, 

37,63 
See Inhabitants, 
how limited, 57, 63, 67 
on condition, 58 
by levancy and couchancy, 

57 
by number certain, 54, 67, 

68 
sans nomhre^ 67, 192 
for what animals, 63 
in ordinary wastes, 63 
in royal forests, 70 
special prescription for 

sheep, 70 
for goats and swine, 70 
must be appurtenant to 

land, 43, 45, 62 
not to iliessuage or cottage, 

45,64 
need not be arable, 64 
apportioned when, 123, 130 
not on purchase of waste, 

123 
exception as to copyhold- 
ers, 125 
and act of law, 127 
extinguished, how, 120 

See Extinguishment. 

— Approvement. 
Arable, ancient, 48, 51 

excess of in early times, 

22, 51, 141 
common appendant, 48 
what presumed to be ara- 
ble, 51, 52 
demesne of manor, 62 
ploughlands, 52 
attached to messuage, 53 
or cottage, 53 
Assise of novel disseisin, 176, 

218 



for common of pasture, 176, 

206, 208 
for other commons, 229 
used in early times, 176, 

181 
by freeholders, 218 
never by copyholders, 217 

B. 

Balks, in open fields, 23, 

153 
Bare house, common for, 53 
Bedford Level, inclosures in. 

151 
Borough, conmioners in. See 

Burgesses. 
Botes. See Estovers, 84 
Bracton, De Legibus, 16 
on laws of commons, 17, 19 
on easements, 17 
on Statute of Merton, 190, 

193, 197 
on assise of common, 218 
Broom, right of taking, 26, 

117 
Brushwood, right of taking, 

86, 93, 117 
Building on waste, 206 
without leaving sufficient 

pasture, 207 
given to owner by com- 
mon law, 205 
confirmed by statutes, 205, 

206 
for what buildings, 207 
on what conditions, 208 
by copyholders, 256 
See Customary Inclosure. 
Bunding land, 144, 173 
conversion of pasture into, 

132, 144 
lapse of common rights, 
144, 173 
Burgage-fields, 43, 104 
Burgesses, prescribing for 
common, 4, 91 
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through their corporation, 

5, 39, 91 
not in their own names, 6, 

70 
joint-owners of Tjammas 

herbage, 36 
and stinted pastures, 37, 

43, 70 
and sole property in wood, 

tiirf, 91, 104 
and other products, 38 
have common of estovers, 

92,92 
of turbary, 104 
when commoner^s house 

must be ancient, 92 
effect of extension of bo- 
rough, 42, 105 

C. 

Casual profits of manor, 2 
Cattlegates, what, 28, 64 
not rights of common, 28, 

35, 41, 43 
corporeal hereditaments, 11, 

35 
held as freeholds, 35 
or by copy of court-roll, 35 
affected by General Inclo- 

sure Act, 27, 156 
resemble sheep-heaves, 35 
Chalk, right of taking, 20, 108 
Chancery, Court of, '167, 122 
favours approvements, 171, 

222 
has compelled agreement 

to inclose, 167 
restores common in certain 
cases, 141 
Civil Law, 16 

influence on our own, 16 
as to commons, 17, 19, 77 
and necessary easements, 17 
as to right of prospect 
of recreation and exercise, 
of roaming about, 



Clay, right of taking, 25 
in commoners, 110 
in owners of soil, 233 
Coal, right of taking, 25, 110, 
235 
in owner of soil, 265, 240 
limited right of commoner, 
240 
Common, rights of, 
distinguished from ease- 
ments, 2, 17, 19 
defined, 2, 12, 13 
general rules concerning, 3, 

7, 8, 9, 248 
who may have, 3 
copyholders, how, 4 
burgesses, how, 4, 6 
inhabitants, how, 7 
householders, how, 6 
occupiers, how, 6 

See Inhabitants, 
not taken by custom, 7 
except by copyholders, 4, 7 
not on one's own land, 8 
nature of owner's rights, 8, 

212,234 
interests similar to common, 

9 
cannot be over whole pro- 
duct, 9, 11, 74, 193 
or at discretion of com- 
moner, 10, 94, 100, 103 
distinguished from separate 
interests, 11 
See Separate interest, 
divided into what classes, 

12, 15, 25 
ordinary classification, 13 
appendant, meaning of, 13 

See Appendant, 
when appurtenant, 15 
and in gross, 15 
how treated in Civil Law, 

17, 19 
and by Bracton, 19, 20 
may be limited in several 
ways, 20 
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how created, 22, 23 
Common ratione com/nwrantim, 

what, 5, 151 
sole commou, what, 10 
common of pasture, 25 

See Appendant 

— Appurtenant 

— Gross, rights in. 

— Shaek, common of. 

— Vicinage, common by. 
common of pannage, 25 
common of estovers, 25, 82 
common of turbary, 95 
common of piscary, 105 
common of digging, 108 
common of fowling, 118, 

147 
of miscellaneous profits, 26, 

117 
See Estovers. 

— Fowling. 

- Digging- 

— Turbary. 

— Piscary. 

— Miscellaneous profits, 
extinguished, how, 120 

See Extinguishment 

— Inclosure. 

— Approvement 
Common fields, 13, 31, 42, 69, 

153 
shack-lands, 27, 30, 65, 

66 
lot-meadows, 27, 65, 156 
dole-meadows, 27, 31, 156 
burgage-fields, 43, 104 
gated pastures, 28, 256 
stinted commons, 28, 33, 

34, 64, 79 
half-year lands, 30 
Lammas land, 36, 37, 40, 
156 
See Appurtenant 
— Separate interest, shack. 
Common Fields Act, 33, 153 
Common Law, 7, 182 

customs against, 7, 289, 291 



for limited purposes, 290, 

291 
for general public, 7, 289, 

300 
approvement by, 177, 181, 

184 
rights of building by, 206, 

208 
owner's rights by, 8, 234 
inclosure against minor 

commons by, 227, 234 
Common Pasture, 42 
rights in, distinguished 

from common, 43 

See Common Fields. 
Commonable cattle, 46, 54, 63 

in a forest, 69, 70 
Commonable lands, 33 

See Common Fields. 
Commonable woods, 25, 132, 

156 
Compensation for loss of rights 
of owners, 165 
and commoners, 165 
Conditional common, 59 
Copyholds, creation of new, 

224, 256, 165 
Copyhold Acts, 141, 265 

See Customary inclosures. 
Copyholders — 
have no common, 4, 217 
but by custom of manor, 7, 

217 
or prescription in another 

lordship, 4, 139 
thev rights are appurte- 
nant, 59, 68, 214, 216 
never appendant, 59, 214, 

216 
common of pasture how 

taken by, 68 
common by vicinage how, 

76 
common of estovers, 83, 

139 
estovers on their own lands, 

83,236 
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common of turbary, 99 

common of piscary, 106 

of diggings and other com- 
mons, 109 

commons of, how extin- 
guished, 120 

by enfranchisement, when, 
138 

interference of equity, 141 

Copyhold Acts, 141 

on purchase of waste, whe- 
ther, 127 

of manor, 125 

by escheat, whether, 125 

by purchase of freehold, 
139 

temporary suspension of 
common, 140 
See Extinguishment. 

approvement against, 193 

application of Statute of 
Merton, 209, 213 

without special custom, 210 

See Customary Inclosure. 

statutes which extend to, 
215 

general rule of construc- 
tion, 215 

had no assise of common, 
218 

cases of approvement 
against, 220 

may be joint-owners of pro- 
duct, 11, 225 

as pasture, 11, 39, 64, 220 

trees and underwood, 91 

turf or peat, 103 
Cornwall, turbary in, 97 

case concerning Duchy, 124 

mineral customs of, 111 

distinguished from com- 
mons, 113, 115 

legality of discussed, 115 

Stannaries Court, 113 

Stannary right, 1 14 

doles of tin, 116 
See Tinbounding. 



Corporation-land, 288, 294 
Cottage without land, 43 

no common of pasture for, 
45, 53, 64 

but other commons for, 87, 
99, 118 
Court, enlargement of neces- 
sary, 206 
Court-baron, constitution of, 

267 
Crown grants, of fisheries, 
107 

to inhabitants, 4 

of conunon in a forest, 88 
Curtilage, enlargement of, 206, 

208 
Customs — 

against common law, 7, 
289, 291 

for general public, void, 7, 
289 

of inhabitants, void, 7 

except for easements, 283 

of necessity, 284 

of recreation, 285 

custom to have sole common, 
10, 40, 41 

of copyholders, 59, 217 

to have common on, 59, 83, 
99, 106, 109 

of rotation of allotments, 31 

in open fields and meadows, 
31,67 

of taking turf for grass- 
plots, 103 

for hedges and fences, 103 

of inclosing peat-bogs, 98, 
147 

mineral customs, 111 

in Cornwall. See Tinbound- 
ing. 

in Somersetshire, 112 

in Devon 112, 114 

in Derbyshire, 112, 116 

in Forest of Dean, 112 

of inclosing in open fields, 
67, 152, 166 
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in wastes, by owner, 165 

by tenants, 277, 288 

See Customary Inclosures. 
Customary Court, 258, 266 

how summoned, 266 

attended by whom, 267 
Customary inclosures, 224, 
254 

differ from approvements, 
225, 255 

tenure of new inclosure, 
258, 265 

concurrent with approve- 
ment, 212, 259, 260 

in royal forests, 262 

variations in mode of, 262 

consent of homage, 264 

copyhold Act, 265 

freeholders when sum- 
moned, 270 

jury how constituted, 272 

who may take inclosure, 
276 

inclosures by tenants, 277, 
288 

D. 

Dairy, Lord's right to build, 

206 
Dead wood, right of taking, 

84,29 
Dean, Forest of, — 

mineral customs in, 112 
exception from General In- 
closure Act, 157 
Dedication — 

of highway to public, 292 
of village-greens, 288, 295 
of town-greens, 288, 295 
whether of wastes near large 

towns, 281, 300 
not presumed from public 
user, 289, 292, 300 
Demesne of manor — 
common in, 125 
once lay in open fields, 29 



copyhold cultivated with 
125 

copyhold how part of, 21 7^ 
230 

rights of pasture in respect 
of, 8 
Derbyshire, mineral customs 

of 112, 116 
Descent, unity of possession 
by, 127 

does not cause extinguish- 
ment, 127 
Destruction of product, com- 
mon lost by, 120, 146 
Destruction of commoner's 

estate, 120, 138 
Devonshire, mineral customs 
in, 112 

differ from those of Corn- 
wall, 113 
Digging, common of, 19, 25, 
83, 235 

similar to common of esto- 
vers, 109 

appurtenant, 23, 109, 239 

in gross, 23, 109, 238 

of copyholders by custom, 
109 

of inhabitants on seashore, 
111 

inhabitants have not on 
waste, 110 

distinguished from separate 
interests, 38, 111 

from mineral customs, 113 

of digging coal, 25, 110, 
240 

clay or stones, 25, 38, 110 

precioDS metals, 26 

of digging turf and peat, 97 

marl, 109, 235 

of sand and gravel, 110 

profit must be used by com- 
moner, 109 

and not sold, 109 

unless quantity is certain, 
106, 109 
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may be limited in various 
ways, 118, 235 
f do not extend over whole 
waste, 118, 230, 239 
limited to certain places, 

234 
or bv view and delivery, 

233, 235 
or convenient places, 236 
or by certain quantity, 109, 

118 
no approvement against, 
but against common of pas- 
ture, 
in same waste, 
inclosure against, 236, 246 
allowed in certain cases, 
239 
Disseisor, might approve, 

187 
Dissolution of corporation, 

138 
Doles of pasture, 31 
of tin, 113, 114, 116 
of turf, 104 
Dole-lead, 116 
Dole-meadows, 27, 31 
Dole-moors, 32 
Draining of wastes, 173 
of fens, 131, 146 
may destroy rights of tur- 
bary, 98, 131, 146 
of taking wild fowl, 147 
Duchy, customs in a, 117 
Dwelling-house — 

no common of pasture, 43, 

53, 64 
common of turbary for, 99 
estovers for, 83 
common of estovers for, 88, 

90 
common of piscary for, 105 
for owner's on waste, 207, 

208 
for his servants, 209 
alteration of, permanent, 
142 



common extinguished, 120, 

142 
temporary alteration, 143 
rebuilding, 143 
whether on same site, 92, 

143 
prescription for common in, 

91 
house must be ancient, 92, 

104 
grants to all householders, 

105 

E. 

Easements, defined, 2 

distinguished from com- 
mons, 2, 286 

inhabitants have by cus- 
tom, 7, 285 

when necessary, 7, 284 

or for exercise and recrea- 
rion, 283 

doctrine of Civil Law as to, 
17, 283 

easements of pleasure, 284 

of prospect, 284, 285 

whether public can have, 
289, 300 

abandonment of, 136,299 
See Recreation. 
Encroachment, common lost 
by, 120, 168 

provision of General In- 
closure Act, 169 
Enfranchisement — 

copyholders lose common 
by, 138 

interference of equity when, 
141 

copyhold Acts, 141 
Equity favours approvements, 
171, 222 

has enforced agreements to 
inclose, 167 

preserves common of copy- 
holders, 140 



INDEX. 



323 



under exceptional circum- 
stances, 141 
Escheats, casual profits from, 2 
common appendant lost by, 

49, 127 
. others may be revived, 126 
copyholders common, when 

lost by, 125, 140 
Estate, destruction of, 120 
common lost by, 138 
estovers, of freehold te- 
nants, 83 
of copyholders, 83, 236. 
Estovers, common of, 25, 82, 

231 
defined, 82 

housebote, two kinds, 83 
hedgebote, haybote, 84 
ploughbote, 84 
how limited, 84, 86, 236, 

239 
does not extend through 

whole waste, 85, 230 
differing from common of 

pasture, 231 
is never appendant, 13, 21, 

88,90 
but appurtenant, 21, 86, 88 
or in gross, 21, 87, 238 
is for needs of house, 86, 

234 
or for quantity certain, 86 
by view and delivery, 86, 

233 
in convenient places, 235 
at commonei-'s discretion, 

86 
taken in wastes, 25, 86 
and forests, 87 
right of, favoured in forests, 

88 
who may have, 91 
no unincorporated class, 91 
except through trustees, 4, 

91 
or as having joint-property, 

38, 93, 94 



copyholders have by cus- 
tom, 83, 139 

householders by prescrip- 
tion, 91 

for ancient houses, 92 

wood must be fit for fuel, 
(fee, 92 

may be aliened, when, 87, 
101 

resembles common of tur- 
bary, 98 

extinguished, how, 120 

when house may be altered, 
142 

whether to be rebuilt on 
old site, 143 

no approvement against, 
191 

inclosure against, when, 235, 
238 
Extenta Manerii, Statute, 219 
Extinguishment of commons, 
120 

by unity of possession, 9, 
120 

of common of pasture, 9 

appendant, 49, 121 

appurtenant, 49, 121 

in open fields, 67, 121 

in gross, 123 

titles must be equally dur- 
able, 123, 124 

union of fee and base-fee, 
123 

purchase of manor by copy- 
holder, 125 

common, suspended, 125, 
140 

when revived, 126 

not by general words, 126 

common appendant never 
revived, 49, 127 

unity by act of law, 127 

by severance, 127 

what commons may be 
severed, 128 

appendant cannot, 128 
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appurtenant, when, 128 

of estovers, when, 129 

turbary, piscary, &c., when, 
129 

by release, 129 

of the smallest portion, 129 

release by all the common- 
ers, 130 

by non-user, 130 

commons, why disused, 131 

effect of negligence, 132 

opinion of J'leta, 133, 134 

disuse caused by act of law, 
135 

non-user of easements, 136 

presumption of abandon- 
ment, 137 

by destruction of estate, 138 

of corporation, 138 

enfranchisement of copy- 
holders, 139 

with common of pasture, 138 

of estovers, 139 

of copyholder with com- 
mon in another manor, 
139 

interference with equity, 
140 

provisions of Copyhold Acts, 
141 

by alteration of tenement, 
142 

common of estovers, 142 

of turbary, 143, 144 

right, when suspended 
only, 143 

tenement how to be re- 
stored, 143 

abandonment, when pre- 
sumed, 144 

alteration of pasture lands, 
144, 173 

in neighbourhood of large 
towns, 148, 173 

conversion to building-land, 
145 



by exhaustion of product, 

146 
in case of pasture, 146 
of turbary, 98, 147 
of other profits, 147 
by Inclosure Acts, 149 
early legislation, 150, 151 
for preserving timber, 85, 

150 
for Bedford Level, 151 
for West Riding, 151 
General Act, 1773, 152 
Common Fields' Act, 153 
Private Local Acts, 154 
General Act, 1801, 155 
General Act, 1845, 155 
Metropolitan Commons Act, 

1866, 165 
by inclosures under special 

custom, 165, 166 
See Customary Inclosure. 
by agreement, 166 
assent, when compelled, 167 
agreements rarely used, 168 
by encroachment, 169 
by approvement, 170 
See Approvement. 

F. 

Foldage, 45, 146 
Fence — 
Round approved portion, 

203 
Injury to, 204 
Feoffee of waste jnay approve, 

187 
Fern, rights of taking, 25, 117 
Fire-bote, 84, 86 

Fishery. See Piscary. 
Fishery, public common of, 

106 
Fishery, separate, 107 
Flockmasters, rights of, 45 
Foldage, 45, 46, 80 
Fold-course, 44, 46, 64, 80 
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Foresliores, digging on, 110 

right of bathing on, 
Forest, common in, 69 
of pasture, 69 
of estovers, 87 
for what cattle, 70 
who may have, 69, 88 
Forfeiture, common lost by, 

49 
Fowling, common of, 26, 118 
how extinguished, 120, 147 
Franchise, 18 
Free fishery, 107 
Free-fold, 45, 80 
Freehold, approvements are, 

225 
Freeholders, have estovers, 23 
common appendant who 

have, 14, 50, 59 
cannot have common by 

custom, 7 
may have joint-interest in 

herbage, 11 
and other profits, 11, 94 
remedies for undue ap- 
provement, 176, 218 
freeman. See Burgesses. 
Fuel. See Estovers, Turbary. 
Furze-crofts, inclosures of, 278 
Furze, rights of taking, 25, 28, 
75,94 
not to be taken excessively, 

86 
inclosures allowed against, 
230, 240 

G. 

Game, inclosures for preserv- 
ing, 70, 150 
Games, usage to play on vil- 

lange-green, 286, 296 
Gates, see Cattle-gates 
Gated pastures, 28, 41, 156 
Geese, common for, 25, 63, 70 
General Acts, construction of, 
215 



for regulation of common 
fields, 152, 166 
General luclosure Acts, 6, 
154, 157, 169 
lands affected by, 27, 156 
allotments to public by, 

158 
what lands excepted from, 

157 
open spaces near London, 
163 
General profits, common of, 

26 
Goats, common for, 63, 70 

not in forests, 70 

Gold-mines, rights in, 26, 109 

Gorse, right of taking, 26, 89 

Grant, who may take by, 6, 

36,90 

commons originate in, 22, 

89, 232' 
except common appendant, 
22,47 
Grant to inhabitants, 4 
or occupiers, 6 
by Crown, 4, 88 
approvement against com- 
mon by, 194, 196, 243 
Grantee of waste may approve, 

186 
Gravel, rights of taking, 
by owner, 235 
of spreading soil with, 185 
by commoners, 25, 110,111 
appurtenant or in gross, 

118 
no approvement against, 

191, 228 
inclosure against, when, 
227, 238, 239 
Grooves, lead-works called,* 

112, 116 
Gross, common in, 16, 19, 76 
of pasture, 76 
how created, 77 
how limited, 77 
Sans nombre, 79, 194 
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who may prescribe for, 

80 
what may be turned into, 

81, 87, 129 
of estovers, 86 
how granted, 87 
in a lorest, 87 
of turbary, 98, 101 
of piscary, 106 
of digging, &c, 118 
how destroyed, 120 
by purchase in waste, 123, 

125 
no approvement against, 

194, 197 
except in one case, 200 
no inclosure against, 238 



H. 

Half-year lands, 30 

Hay, right of taking, 20, 26, 

117 
Hay-bot'e, 84, 116 
Heath, right of taking, 20, 23, 

117 
Hedge-bote, 84 
Herbage wild, right of taking, 

25, 117 
Herbage several, who may 
have, 27, 38, 188 
In a forest, 70 
Herdsman, house for on waste, 

208 
Hogs, not commonable, 63 
Homage, what, 267, 268 
consent of, for inclosures, 

255, 264, 271 
not for approvements, 224, 

255 
reason for consent, 261 
how summoned, 266 
duty of jury, 268 
jury, how formed, 272 
verdict, whether unani- 
mous, 273, 274 



Houses, common appurtenant 
to — 
of estovers, turbary, &c„ 

87, 99, 105, 118 
not of pasture, 43, 45, 64, 
145 
House-bote, 83, 116 
Householders, prescription 
by, 5 
user by, 6 
See Inhabitants 
Husbandry, privileges of, 25 
lost by commoners, how, 
120, 144 



I. 



In gross, see Common, gross 
Inclosure, Extinguishment of 
common by, 120, 150\ 
by local Acts, 150 
temporary provisions, 150 
in Bedford Level, 151 
in West Riding, 151 
in common in fields, 152, 

153 
by general Acts, 152 
act of 1801, 154 
act of 1845, 6, 27, 33, 155 
by special custom, 165, see 

Customary inclosure 
by approvement, 170, see 
Approvement 
Inclosure Acts, 150, 152 
Inhabitants — 

ancient grants to, 5 
crown, grants to, 4, 88 
cannot have common, as 

such, 5, 130, 151 
of pasture, 36 
of estovers or turbary, 91, 

104 
or other kinds, 110, 115 
by prescription, 
grant, 5, 6 
or custom, 7 
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trustees for, may have com- 
mon, 5, 37, 63, 70, 92 

may be joint-owners of pas- 
ture, 6, 27, 37, 94 

of wood, turf, minerals, &c., 
11, 38, 104 

separate interests of, not 
commons, 11, 43, 188 

may have easements by 
custom, 7 

of necessity, 284 

of recreation and exercise, 
285 

in village-greens and town- 
greens, 286, 291 

rights of, on sea-shore, 111 

allotment to, on inclosures, 
158, 159 
Intercommoning, right of, 71, 

72, see Shack, Open fields 
Intermixed lands, 31, 156 
Interest in soil, see Separate 

interest 



J. 



Joint-owners of pasture,who — 
inhabitants, when, 6, 27, 

37,94 
burgesses, when, 36, 43, 70 
copyholders, when, 1 1 , 39, 41 
freeholders, when, 11 

Joint-ownership of other pro- 
fits, see Separate interest 



L. 



Lammas Lands, 28, 36, 156 
Lands Clauses Act, 169 
Lead-mining, customs of, 112, 

116 
Lease, common suspended by, 

125 
Levant and couchant, what, 

63, 66, 146 
Lights ancient, abandonment 

of, 136, 137 



Limitation, see Prescription — 
double for common appen- 
dant, 51, 127 
sixty years' usage, 6, 7 
local Inclosure Acts, 150 
Loppings of pollards, 84, 85 
Lord 01 manor, rights of, 8, 
212, 234 
of building on waste, 205, 

207, 208 
of approvement, 170, 186, 

see Approvement 
of inclosure by custom, 
See Customary inclosure — 
Reserved rights. 
Lot-lead, 112 

Lot-meadows, 27, 31, 72, 
156 

M. 

Magna Charta, 107, 178, 182 
Manors, reputed, 187 

who may approve in, 187 
Manorial wastes, whether ap- 
provement confined to, 
188 
common of pasture in, 2V, 

57 
other commons, 26 
See Common 
Marl, right of taking, 109, 

235 
Mast, right of taking, in com- 
monable woods, 25 
common of pannage, 26 
Marsh, right to take fuel in, 
83,96 
to take rushes in, 117 
common of fowling in, 26, 

118 
exhaustion of fuel in, 98, 

235 
by draining, 131, 146, 151 
Meadows, open, 31, 42, 153 
lot-meadows, 27, 66, 166 
dole-meadows, 31, 166 
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excess of arable, over, 22, 

29, 131 
arable, when converted to, 

61 
change in law of commons, 
51 
Merton, Statute of, 

See Approvement 
Messuage, see Dwelling-house 
Metals, right of taking, 20, 

26, 109 
Metropolitan Commons Act, 

163, 302 
Mineral customs, 26 
in Cornwall, 113 
Devon, Derby, Somerset, 

112, 116 
distinguished from com- 
mons, 115 
Minerals, see Digging, common 

of 
Miners, rights of, 116 
Miscellaneous profits, 26 
Moors, rights of commons in, 
32, 94, 230 
stinted pastures in, 33 
separate interests in, 33, 

38 
approvements in, 205 
dole-moors, 32 

N. 

Neighbours, common of, 30, 

see Open fields 
New Forest, excepted from 

inclosure, 157 
Noctanter, writ of, 205 
Non-user of commons, 120, 
132 
importance of question, 130 
increase of large towns, 132, 

173 
early opinions as to, 132 
opinion of Fleta, 133 
caused by operation of 
law, 135 



Non-user of easements, 136, 
137 
evidence of abandonment, 
137, 144 

O. 

Oak-trees, taken for estovers, 

93 
Occupiers, cannot prescribe, 

5, 130 
except through trustees, 5, 

80 
effect of grant to, 6 
Open fields, common in, 13, 

29, see Common fields 
Open spaces round London, 

161 
Metropolitan Commons Act, 

163, 168, 175 
except from Inclosure Acts, 

163 
rights of public over, see 

Dedication 
Opposition to inclosures, 145, 

171, 205 
Owner's rights over soil, 8, 

212, 234 
Owner pur autre vie may ap- 
prove, 187 
Oxen, commonable cattle, 47, 

63 



P. 



Pannage, common of, 25 
Paring turf, right of, 97 
Parks, turning cattle into, 78 
and recreation grounds, 
162, 174 

Park-keeper, conunonfor of&ce 

of, 43 
Pasture, includes what, 25 
Pasture-land, arable converted 

into, 22, 51, 141 
converted to building-land, 

132, 144 
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Pasture, rights of, 27, see 
Common and Common 
fields 
Peat, see Turbary and Separate 

interest 
Personal commons, see Gross 
Personal servitudes, 18, 76 
Pertinens, meaning of term, 

14, 89, 99, 118 
Piscary, common of, 25, 105 
appurtenant, 15, 105 
or in gross, 105, 238 
not appendant, 13, 23, 106 
origin of, 16, 23, 232 
attached to house, 106 
how claimed, 106 
how limited, 106, 239 
severable, whether, 106, 

129 
sale of fish, 106 
public common of fishery, 

106 
free fishery, 107 
separate fishery, 107 
presumption as to soil, 

107 
house, when must be an- 
cient, 107 
how extinguished, 120 
no approvement against, 

191 
inclosure against, when, 

240, 241 
not against piscary in gross, 
238 
Plough-bote, 84 
PoUjods, loppings of, 84, 86 
Possession, imity of, 120 
Prescription — 

for Commons, see Common 
by Inhabitants, see Inhabi- 
tants 
— Easements 
by no fluctuating class, 4, 

36,91 
for ancient houses, 9], 92, 
104 



Prescription Act, 7, 51, 74, 

168 

construction of, 7, 50, 285 

Presumption in favour of 

common appendant,22,49 

Proclamation against inclo- 

sures, 206 
Profits m alieno solo, 6 
division of, 2 
casual profits, 2 
general or miscellaneous, 26 
lying in render, 2 
Profits d 'prendre, see Com- 
mons 
Prospect, right of, in the civil 
law, 
in our own law. 
Public, rights of, see Dedica- 
tion 
in highways, 292 
on sea-shore, 289 
in manorial wastes, 289, 
300 
Purchase, extinguishment by, 
65, 120, 123, 130 

Q. 

Quarries, open, 19, 83, 240 
Quasi-common, of owners, 9, 

127 
Quia Emptores, Statute, 49, 

50, 127 
Quit-rents, 2 
Quod permittat, writ of, 181, 

184 

K. 

Reciprocal rights of pasture, 

16, 65, 72 
Recreation, rights of, 281 
claimed on what lands, 283 
byginhabitants of place, 283, 

291 
under custom, 285 
or grant to trustees, 285 
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but not by prescription, 

285,294 
taken on village-greens, 

286, 291 
for what recreation, 287 
public have not, 289, 300 
on corporation-lands, 288, 

295 
suggestions of Select Com- 
mittee, 297 
Regulated pastures, 152, see 

Common fields 
Release, common destroyed 
by, 120, 129 
in a portion of the waste, 

129 
by all commoners together, 

130 
presumption of, 144 
Reputation, manors by 
ownership of wastes in, 

187 
customary courts in. 
Reserved rights of lord, 
of foldcourse and freefold, 

44, 64, 80 
of customary inclosure, 

242, 257, 262 
conflicting with copy- 
holder's right, 247, 248 
Revival of commons, 126, 127 
Rotation — 
of crops, 31 
of allotments, 27, 157 
in pane of land, 32 
Rushes, right of taking, 26, 
117 



S. 



Sale of product by commoner, 
93, 102, 106 

Sand, right to take, 25, 110 
lord's right to take, 235 
inclosure against, 227, 240 

Sans nombre, common — 
appurtenant, 67 



in gross, 79 

approvement against, 194 
not if in gross, 200 
Separate interest in soil, 11, 

156 
distinguished from com- 
mons, 11, 27, 43, 79 
in pasture, 27, 39, 41, 64, 

219 
in sheep-heaves, 36 
in cattle-gates, 28 
who may have, 36 
freemen of borough, 38, 

42 
toft-owners, 37 
inhabitants, 37 
tenants of manor, 39, 41 
in estovers, 93 
in turf and peat, 100, 103 
in piscary, 107 
in lead-mines, 112, 114, 

116 
in tin-bounds, 113 
in thorns, &c., 94, 115 
no approvement against, 

188 
or other inclosure against, 

270 
rights of o^^Tier of soil, 188, 

293 
Separate pasture, 27, 39, 41, 

64, 219 
Servitudes, nature of, 17^ 
real and personal, 18, 77 
must be in alieno solo, 20 
abandonment of, 133 
of recreation, 283 
Servitus spatiandi^ 284, 294, 

297 
Severalty holdings — 
in open fields, 29, 66 
and meadows, 31, 65 
See Common fields 
Severance, common destroyed 

by, 120, 127, 129, 140 
Shack, common of — 
meaning of term, 30 
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nature of, 30, 66 
inclosure of, 27, 156 
by special custom, 66, 166 
not destroyed by unity, 67, 

123 
where found, 65 
Sheep are commonable, 47, 
64,63 
except in forests, 69 
special prescription to feed, 
70 
Sheep-heaves, what, 35 
Sheep-walk, rights of, 44, 64, 

80 
Shepherd, house for on waste, 

206 
Sherwood Forest, inclosures 

in, 278 
Shifting allotments, 27, 31, 

157 
Stannaries Court, 113, 114 
Statutes — 

9 Hen. 3 (Magna Charta) 

107, 178, 182 
9 Hen. 3 (Charta Forestee) 

69 
20 Hen. 3, c. 2, 178 
20 Hen. 3, c. 4 (Stat. Mer- 
ton, see Approvement 

3 Edw. 1, c. 4 (StatWestm. 
1) 179 

4 Edw. 1 (Extenta Manerii) 
219 

13 Edw. 1, c. 25, 229 

13 Edw. 1, c. 46 (Stat. 

Westm. 2) 120, 189, 192, 

196,204,206, 214,221,222 

18 Edw. 1, c. 1 (Quia Emp- 

tores) 49, 50, 51, 127 
37 Hen. 6, c. 2, 257 
22 Edw. 4, c. 7, 68 
35 Hen. 8, c. 13, 257 
35 Hen. 8, c. 17, 69, 150 
35 Hen. 8, c. 37, 257 

2 Edw. 6, c. 12, 257 

3 & 4 Edw. 6, c. 3, 179, 189, 

205, 206 



13 Elis. c. 25, 150 

13 Elis. 0. 25 (Priv.) 69, 

151 
31 Elis. c. 7, 53 
43 EHs. 0. 11 (Priv.) 5, 36 
4 Jac. 1, c. 11 (Priv.) 31 
15 Car. 2, c. 17, 151 
1 Jac. 2, c. 21, 151 
9 & 10 Will. 3, c. 36, 25 

12 Anne, c. 4, 152 

6 Geo. 1, 0. 16, 204 
29 Geo. 2, c. 36, 150 

13 Geo. 3, 0. 81, -34, 152, 
166 

15 Geo. 3, c. 32, 53 
37 Geo. 3, c. 56 (Priv.) 44 
37 Geo. 3, c 68 (Priv.) 43 
37 Geo. 3, c. 105 (Priv.) 43 
41 Geo. 3, 0. 109, 155 

7 & 8 Geo. 4, c. 27, 204 
7 & 8 Geo. 4, c. 29, 204 

7 & 8 Geo. 4, c. 30, 204 

1 & 2 Will. 4, c. 12, 113 

2 & 3 Will 4, 0. 71, 7, 50, 
74, 168, 285 

6 & 7 Will 4, c. 115, 33, 

153 
1 & 2 Vict. c. 43, 113 
4 & 5 Vict. c. 35, 142, 255, 

265 

8 & 9 Vict. c. 118, 6, 8, 33, 
155 

c. 118, §11, 27, 156 

c. 118, § 12, 27, 157 

c. 118, § 13, 157 

c. 118, § 14, 157 

c. 118, § 15, 157 

c. 118, § 30, 158 

c. 118, 5 34, 160 

c. 118, § 50, 169 

c. 118, § 51, 169 

c. 118, §52, 169 

c. 118, § 53, 143 

C.118, §54, 6 

c. 118, § 94, 257 

c. 118,^147,257 

14 & 15 Vict. c. 9 (Priv.) 295 
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14 & 15 Vict c. 43, 5 

15 & 16 Vict c. 51, 142 
15 & 16 Vict c 79, 157 
20 & 21 Vict c. 31, 160 

29 & 30 Vict c. 122, 161, 
163, 164, 165, 168, 175, 
301,302 
Steward, authority of, 267, 
275 
to make coBtomaiy inclo- 
Bures, 274 
Stints, see Cattle-gates 
Stinted pastures, 33 
described by Fitzherbert, 

34 
Subject to inclosure, 27, 156 
See Separate interest 
Stones, rights of taking, 25, 

38, 110 
Strangers to manor — 
may have common, 63 
purchase of commoner's 

rights by, 53 
cattle of, on waste, 53 
riding and walking on 

wastes, 282 
may take customary inclo- 

sures, 276 
except in certain manors, 
276 
Stubble-fields, common in, 

58 
Suspension of common — 
by taking lease of waste, 

* 125, 135 
by disseising owner of soil, 

126 
revival after, 126 

T. 

Temporary inclosures, 150, 

277 
Tenure of approvements, 224, 

263 
creation of new copyhold, 

256 



of allotments, 257 
Thorns, right of taking, 26, 
89 

separate interest in, 94, 
115 

Timber, see Estovers 
Tin-bounding, 112, 279 
legality of, recognised, 112 
similar customs, 112, 114 
nature of, 113 
renewal without working, 

114 
interest in, descends how, 

114 
whether profit d prendrtj 

115 
or interest in soil, 115, 279 
trespass on Tin-bounds, 

116 
common appurtenant, 116 
Tofts, 36 

Town-greens, 288 
Trees, inclosures for preserv- 
ing, 85, 150 
rights of taking, 
See Estovers, 
Trespass, not for common, 116 
but for interest in soil, 116 
excuse for trespass, 71 
common by vicinage, 71, 
75 
Turbary, common of, 11, 95, 
231 
defined, 95, 97 
may be appurtenant, 98, 

238 
or in gross, 21, 98, 238 
but not appendant, 14, 21, 

23,99 
attached to house, 98 
not to land, 98 
rights of digging peat, 96 
of paring turf, 97 
green turf, 97, 103 
not to be taken, 97 
for grass-plots, 103 
turf not to be sold, 98, 102 
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separate interest in turf, 

38, 103, 115, 232 
common, how limited, 101, 

233, 234, 243 
when alienable from house, 

101 
does not extend through 

whole waste, 102, 229, 

246, 252 
when house must be an- 
cient for, 105, 143, 241 
extinguished, how, 120 
by severance, 101, 128, 129 
by exhaustion of product, 

98, 131, 146, 264 
abandonment of, 143 
no approvement against, 

191, 222, 244 
inclosure against, when, 

234, 238 
by custom, 245 

U. 

Unity of possession, see Extin- 
guishment 

User illegal, cannot create 
right, 6 

V. 

Vicinage, common of pasture 
by, 12, 13 
defined, 70, 75 



distinguished from shack 

common, 66, 72 
from other commons ap- 
purtenant, 71 
why allowed to exist, 71 
established under Prescrip- 
tion Act, 74 
how destroyed, 75, 120, 
123,201 
View and delivery, common 

by, 86, 102, 233 
Village-greens, 288, 291, 295 

W. 

Wastes manorial, see Approve- 
ment 
Wastrel land, in Cornwall, 

114 
West Riding, inclosures in, 

151 
Wild-fowl, right of taking, 

26, 118 
Wild profits, 26 
Windmill, lord's right to 

bmld, 206 
Wood, right of taking, see 

Estovers 
Woods commonable, 25, 132, 

156 

Y. 

Year-books, 13, 21, 90, 100 
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